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Litigator of the Week: Chris Morvillo Makes
New FCPA Law (and Wins One for Dad)

Clifford Chance partner Christopher Morvillo won a precedent-setting ruling from the
Second Circuit with major implications for FCPA prosecutions.

By Jenna Greene
August 31, 2018

Ouwr Litigator of the Week is Clifford Chance partner
Christopher Morvillo, won a huge ruling from the U.S.
Court of Appeals for the Second Circuit in a case of first
impression involving the Foreign Corrupt Practices Act.

It was one of those decisions that prompted multiple law
firms to send client alerts. Wilmer Cutler Pickering Hale
and Dorr in its alert, for example, nicely summed up why
the decision is so important: The court “dealt a significant
setback to prosecutors seeking expansive theories on which
to build an FCPA case against non-U.S. companies and

ndividuals.”
In a Q&A with Lit Daily, Morvillo talks about the case.

Lit Daily: Tell us about your client and the general
scheme alleged by the government.

Christopher Morvillo: Lawrence Hoskins is a retired
British citizen who lives with his wife outside of
London. Between 2001 and 2004, he worked in Paris
at the headquarters of Alstom S.A., a French mul-
tinational engineering company. In 2014, 10 years
after he left Alstom, he was arrested on these charges,
which in essence allege that he approved payments
to a third-party agent knowing that person would use
some of the money to bribe Indonesian government
officials to secure a contract to construct a power plant.
Mr. Hoskins pleaded not guilty and denies these
allegations.

What are the specific charges in the indictment?

The current indictment charges Mr. Hoskins with vio-
lations of the Foreign Corrupt Practice Act and money-
laundering.

Christopher Morvillo, of Clifford Chance

Given that the case is still in a pre-trial posture, I
know you’re limited in what you can discuss, but can
you describe what happened in U.S. District Court in
Connecticut that gave rise to the appeal?

Sure. This is all a matter of public record, and I am
happy to summarize it for you. Essentially, the district
court ruled that if a person (or entity) is not subject to
direct liability under the FCPA, the government can’t
charge them with conspiracy to violate the FCPA or aid-
ing and abetting an FCPA violation.

To give you some context here, the FCPA expressly cov-
ers a wide array of people and entities. It does not, however,
expressly cover non-resident foreign nationals who do not
engage in relevant conduct while present in the U.S. and
who are also not officers, directors, employees, agents or
shareholders of either an American entity or a U.S. issuer.

The government alleged that Mr. Hoskins was an agent
of Alstom’s U.S. subsidiary, and that he was therefore
directly liable under the plain language of the FCPA. We
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challenged that agency allegation, and a dispute ulti-
mately arose in the district court over whether proof of
Mr. Hoskins’ alleged agency to the U.S. subsidiary was
necessary for the government to prevail at trial on its
conspiracy and aiding and abetting theories of liability.

Judge [Janet] Arterton ruled that the government
could not pursue such accessorial theories of liability
absent proof of Mr. Hoskins’ agency to the U.S. subsid-
iary. Specifically, the district court found that the text,
structure and legislative history of the FCPA made it
clear that Congress affirmatively chose to exclude certain
classes of actors from the reach of the FCPA.

Given that deliberate exclusion, Judge Arterton held
that it would improperly circumvent Congressional intent
if such persons could be reached simply by resort to acces-
sorial theories of liability. The district court’s rationale was
based on a Supreme Court case, Gebardi v. United States,
and other relevant precedent interpreting Gebardi.

So, what did this ruling mean for the government’s
conspiracy and aiding and abetting theories?

While they could still pursue those theories of liability
at trial, the government would also be required to prove
that Mr. Hoskins was an agent of Alstom’s U.S. subsid-
iary. Rather than proceed to trial with that limitation,
the government elected to take an interlocutory appeal
to the Second Circuit.

What happened in the Second Circuit?

Argument was held in March 2017, and last week the
Second Circuit issued a 73-page opinion, which largely
affirmed the district court’s ruling.

Judge [Rosemary] Pooler writing for the panel (which
also included Chief Judge [Robert] Katzmann and Judge
[Gerald] Lynch) framed the issue as follows: “whether the
government may employ theories of conspiracy or com-
plicity to charge a defendant with violating the Foreign
Corrupt Practices Act (‘FCPA’), even if he is not in the
category of persons directly covered by the statute.”

The court concluded that the answer to the question
was no. Closely tracking the rationale of the district
court, the Second Circuit engaged in an exhaustive
analysis of the legislative history of the FCPA and
Gebardi and its progeny.

In addition, the Second Circuit held that its result was
supported by the presumption against extraterritorial-
ity. Specifically, the Second Circuit held that, because
Congress limited the extraterritorial reach of the FCPA
(as noted), reaching such actors through accessorial
charges would violate the presumption.

The Second Circuit also reversed an aspect of the
district court’s ruling relating to the second object of the
charged conspiracy, holding that the government could
proceed on that object (which the district court had
dismissed) so long as the government proved that Mr.
Hoskins was an agent of Alstom’s U.S. subsidiary.

What was the thrust of Judge Lynch’s concurring
opinion?

Judge Lynch was not entirely persuaded that the Gebardi
rule should extend as far as the panel’s principal opinion
(and district court’s opinion) takes it, but he ultimately
agreed that given the clear lines that Congress drew in
crafting the statute, as reflected in the legislative history,
and the presumption against extraterritoriality, the result
was correct. Judge Lynch observed that Congress might
want to revisit the FCPA with this case in mind.

On interlocutory appeal to the Second Circuit, the
case attracted an amicus brief. Who filed it, and what
arguments did it advance?

Yes, the New York Council of Defense Lawyers (rep-
resented by Ira Feinberg of Hogan Lovells and Jonathan
Bach of Cooley) filed an amicus brief in support of Mr.
Hoskins. Their brief focused on a variety of issues, includ-
ing the presumption against extraterritoriality. In a very
unusual development in my experience, shortly before the
argument, the panel invited Mr. Feinberg to appear at oral
argument and argue the amicus brief.

Oral argument was more than a year ago. What
stands out in your memory from the panel’s questions?

Yes, 18 months to be exact, but who’s counting? 1 still
have the bruises from some of Judge Lynch’s sharp questions
and hypotheticals. It was a very hot bench, and the argu-
ment went well over the allotted time. It was clear from the
very outset of the argument that the panel was interested in
the issues presented and extremely well-prepared.




What is the current posture of the case?

We are midstream at the moment. The case now will
head back to the district court for further proceedings,
unless the government seeks to pursue its appellate options
further. They still have a few weeks to decide on that issue.

Beyond the application to your client, what do you
see as the implications of the decision more broadly?

[ think there are several takeaways for practitioners in
this area. Given the dearth of caselaw interpreting the
FCPA, and the depth of the court’s analysis of the issue,
the relevant cases, the legislative history and the extrater-
ritorial impacts, this decision is notable. That said:

—The ruling only benefits non-resident foreign nation-
als and non-issuer foreign entities;

—It will not affect the DOJ’s ability to investigate cases
with an aim towards determining whether individuals and
entities fit directly into one the FCPA’s categories;

~The decision is only binding on the DOJ for cases in
the Second Circuit, so it’s possible that the government
will continue to broadly apply the FCPA in other federal
circuits;

—The DQOJ has other weapons to prosecute conduct
that would otherwise violate the FCPA, including
money laundering and wire and securities fraud;

—While most foreign companies with significant busi-
ness ties to the US will continue to seek to adopt a
cooperative posture with the DOJ, for foreign entities and
foreign nationals with little US exposure, the decision
could provide leverage in responding to the DOJ;

~The decision could also cause the DOJ to cede primacy
to foreign regulators in certain instances where this deci-
sion creates a hurdle to prosecution in the U.S.

Has litigating the case been a team effort?

Oh wow! Yes, very much so. I have been truly blessed
on this case to have been able to stand on the shoulders
of some of the best lawyers | have ever worked with, each
of whom provided invaluable assistance in shaping this
case and leading us to this outcome.

My partner Dan Silver and senior associate Ben Peacock
were instrumental in helping shape the strategy and craft
the arguments on the appeal, along with vital contribu-
tions of junior associates Rochelle Swartz and Ivana

Djak. There was also a lot of litigation on this issue in the
district court, and special mention needs to be made of
two of our former colleagues, David Raskin and Alejandra
de Urioste, without whose supreme efforts this result
would not have been possible.

You come from a family of prominent lawyers—two of
your brothers, Scott and Greg, and your uncle Rich, are
dall partners at Orrick, and your brother Rob is in-house
counsel at Diebold Nixdorf. In your father Robert
Morvillo’s 2011 obituary, The New York Times said
he “pioneered the practice of white-collar criminal
defense.” What are some of the lessons you’ve learned
from your family about the practice of law?

Well ... how much time do you have? 1 could literally
write a book on this question. I was fortunate enough to
spend six years of my career working side-by-side with
my father and three brothers in the same firm, Morvillo,
Abramowitz. I learned more during those years than at
any other point in my career, largely from just watch-
ing my father skillfully navigate clients through some
of the most complex challenges that this job can throw
at you. He was the best mentor I've ever had. If I am
allowed to dedicate this honor to anyone, it would be
him. Hands down.

For starters, I learned along the way that without my
indefatigable mother, my amazing wife and two incred-
ible daughters I am lost.

While working with family certainly has its challenges
(I mean, do you know my brothers?), one big takeaway
for me is that your chances of success improve when you
work with people whom you admire, implicitly trust and
can comfortably fail in front of; in a “family dynamic,”
it’s easier to check your ego at the door, roll up your
sleeves and collaborate.

In building a practice and mentoring young lawyers
at Clifford Chance, I encourage dissent, disagreement
and debate to make sure everyone in the room has a
voice. Our clients are always better for it.

Jenna Greene is editor of The Litigation Daily and
author of the “Daily Dicta” column. She is based in the San
Francisco Bay Area and can be reached at jgreene@alm.com.
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