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The government has published its response to its consultation on 
enhanced dismissal protections for pregnant women and new mothers. It 
confirms the government will legislate to strengthen the legal test for 
dismissals during pregnancy, maternity leave and the six-month return-to-
work period and will extend comparable protections to other forms of 
family leave. This may result in more complex workforce planning once the 
new regime takes effect in October 2027.

This briefing examines the practical implications of the new enhanced 
dismissal protections, the implementation timetable, areas of continuing 
uncertainty, and the preparatory steps that employers can take.

Key issues

Legal test for fairness of 
dismissal during the protected 
period

Scope and duration of protection

Timeframe Preparatory steps employers can 
take now

Legal test for fairness of dismissal during the protected 
period

All five of the existing fair reasons for dismissal (capability, conduct, 
redundancy, statutory prohibition and some other substantial reason) will 
be retained. However, during the 'protected period' the current band of 
reasonable responses test for unfair dismissal will be replaced with the 
proportionality test that is a defence to a number of discrimination claims 
under the Equality Act 2010 (often referred to as the ‘objective justification’ 
test). Under this approach, an employer will be required to demonstrate 
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that dismissal is a proportionate means of achieving a legitimate business 
aim. 

The government expects that dismissal could still be justified where 
continued employment would, for example, pose a health and safety risk 
to customers, staff or the public; would have a significantly detrimental 
effect on the business; or would have a serious negative impact on the 
wellbeing of others.

The proportionality test requires employers to show that dismissal is a 
proportionate way of achieving their legitimate aim. This ordinarily means 
considering whether there are reasonably viable, less discriminatory 
alternatives to dismissal, for example, workplace adjustments, temporary 
measures, or identifying a suitable alternative role, before pursuing 
dismissal.

Government guidance will set out how to approach complying with the 
test in practice, including the expectation that employers will consider 
alternatives to dismissal where appropriate. Whether this guidance will 
carry any legal weight in the employment tribunal remains to be seen. 
What is proportionate in practice will vary according to the circumstances 
and until a clear body of case law emerges there will remain uncertainty 
for employers.

In capability cases, it is a legitimate aim for an employer to maintain 
minimum standards of performance. What is less clear is whether an 
employer can distinguish capability issues genuinely unrelated to 
pregnancy, childbirth or post-birth recovery (such as performance issues 
that pre-existed the pregnancy) from those that arise during the protected 
period, when assessing alternatives to dismissal. What is clear is that in the 
future it will be important to keep clear records of capability concerns 
throughout employment and to act on them promptly.

Where an employee with enhanced dismissal protection is made 
redundant (there being no suitable alternative role available), the fairness 
of that dismissal will be tested against the new objective justification test. 
Other employees made redundant in the same exercise will still be tested 
against the existing range of reasonable responses test. It remains to be 
seen whether this difference in standard is likely to encourage tribunals to 
scrutinise an employer's commercial and business rationale more closely
for protected employees than for the wider workforce.

Scope and duration of protection

The enhanced dismissal protections are a ‘day one’ right. They apply once 
an employee has informed their employer that they are pregnant and 
continue throughout maternity leave and for six months following the end 
of leave. 

The existing maternity redundancy protections, which oblige the employer 
to offer the employee alternative employment where available if their job 
becomes redundant during the protected maternity period, remain in 
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place. Broadly speaking, the additional maternity redundancy protected 
period ends18 months from the date of birth.

As such, the enhanced dismissal protection period and the redundancy 
protection period may differ, depending on the length of maternity leave.

The enhanced dismissal protections will also apply to employees taking 
shared parental leave, neonatal care leave and bereaved partner’s paternity 
leave. Protections will apply during the period of leave and for six months 
following the end of leave where six or more continuous weeks of leave is 
taken.

Timeframe

The new regime takes effect in October 2027. The consultation response is 
silent on transitional provisions. It is therefore unclear whether a dismissal 
taking effect after the implementation date, where the employer began the 
dismissal process beforehand, will be judged under the new objective 
justification test or the old range of reasonable responses test.

Preparatory steps employers can take now

Employers will need to monitor the development of government and Acas 
guidance, and draft regulations when published, to refine internal policies 
ahead of the October 2027 implementation date. Initial consideration 
should be given to:

 reviewing and updating existing disciplinary, capability, redundancy 
and dismissal policies to reflect the new objective justification
dismissal test;

 revising HR record-keeping systems to track the relevant enhanced 
dismissal protection trigger and end dates for leave-takers (maternity, 
adoption, shared parental, neonatal care, bereaved partner's 
paternity);

 introducing robust documentation practices that record decision-
making, efforts to redeploy affected employees, consideration of 
workplace adjustments and alternatives to dismissal, and the rationale 
for any dismissal during the protected period, since this evidence will 
be central to demonstrating proportionality;

 raising staff and management awareness of the new protections 
through revised handbooks, onboarding materials, internal 
communications and training on handling performance, conduct and 
redundancy processes involving pregnant employees and new 
parents. 

Make Work Pay: enhanced dismissal protections for pregnant women and 
new mothers

https://url.uk.m.mimecastprotect.com/s/hF0oCVAJclPwxoOhGfrVsEndTL?domain=gov.uk


Enhanced dismissal protections for 

pregnant women and new mothers

4 |  October 2026Clifford Chance

Alastair Windass

Head of UK Employment, London

Email: alastair.windass

@cliffordchance.com

Mobile: +44 207006 2458

This publication does not necessarily deal with every important 

topic or cover every aspect of the topics with which it deals. It is 

not designed to provide legal or other advice.    

cliffordchance.com

Clifford Chance, 10 Upper Bank Street, London, E14 5JJ

© Clifford Chance 2026

Clifford Chance LLP is a limited liability partnership registered in 

England and Wales under no. OC323571. The firm's registered 

office and principal place of business is at 10 Upper Bank Street, 

London E14 5JJ. The firm uses the word "partner" to refer to a 

member of Clifford Chance LLP or an employee or consultant 

with equivalent standing and qualifications.

If you do not wish to receive further information from Clifford 

Chance about events or legal developments which we believe 

may be of interest to you, please either send an email to 

nomorecontact@cliffordchance.com or by post at Clifford 

Chance LLP, 10 Upper Bank Street, Canary Wharf, London E14 

5JJ

Abu Dhabi • Amsterdam • Barcelona • Beijing • Brussels • 

Bucharest** • Casablanca • Delhi • Dubai • Düsseldorf • 

Frankfurt • Hong Kong • Houston • Istanbul • London • 

Luxembourg • Madrid • Milan • Munich • Newcastle • New York 

• Paris • Perth • Prague** • Riyadh* • Rome • São Paulo • 

Shanghai • Singapore • Sydney • Tokyo • Warsaw • 

Washington, DC

*AS&H Clifford Chance, a joint venture entered into by Clifford 

Chance LLP.

**Clifford Chance has entered into association agreements with 

Clifford Chance Prague Association SRO in Prague and Clifford 

Chance Badea SPRL in Bucharest.

 

Chinwe Odimba-Chapman

Office Managing Partner for London / 

Co-Regional Managing Partner for One 

Europe, London

Email: chinwe.odimba-chapman

@cliffordchance.com

Mobile: +44 207006 2406

Alistair Woodland

Co-head of Global Employment, 

London

Email: alistair.woodland

@cliffordchance.com

Mobile: +44 207006 8936

Amy Bird

Partner, London

Email: amy.bird

@cliffordchance.com

Mobile: +44 207006 1830



Enhanced dismissal protections for 

pregnant women and new mothers

5 | October 2026Clifford Chance

Tania Stevenson

Knowledge Director, London

Email: tania.stevenson

@cliffordchance.com

Mobile: +44 (0)20 7006 8938

For an overview of employment law in a large range of key jurisdictions see our easy-to-use digital guide:  

Clifford Chance Employment Law Guide App

Access the web version or download from the App store / Google play.




