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Harmonising insolvency regimes – reduce divergence, 
increase certainty, predictability and recoveries 
The EU Directive harmonising certain aspects of insolvency law was adopted 
by the Council on 30 March. The Directive marks a significant milestone in the 
EU’s long‑running efforts to reduce fragmentation across national insolvency 
regimes. The Directive, part of the EU's Capital Markets Union agenda, 
introduces targeted minimum harmonisation in a number of core areas of 
substantive insolvency law, with the objective of improving legal certainty, 
predictability and recoveries for creditors and investors operating on a 
cross‑border basis.  

For debtors, lenders, funds and other capital providers, the Directive is 
intended to address long-standing concerns around divergent national rules 
that increase diligence costs, complicate risk pricing, and produce uneven 
recovery outcomes across Member States. The Directive establishes common 
baseline standards, while allowing Member States to maintain or introduce 
higher levels of creditor protection. The aim is to make insolvency outcomes 
more transparent, comparable and efficient across the EU. 

The adopted text focuses on a limited number of high‑impact areas that are 
particularly relevant to credit risk assessment and enforcement strategies, 
including: 
 

Pre-packs: Minimum EU-wide framework for pre-packs, at least for debtors 
that are likely to become insolvent (as determined by relevant national law). 
The process is split into two phases – preparation (debtor at least partially in 
control, appointment of monitor who will apply "best interest of creditor test") 
and liquidation (opening of formal insolvency proceedings, monitor appointed 
insolvency officeholder). In a pre-pack, contracts essential for the continuation 
of the business will automatically be transferred from debtor to buyer, without  
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counterparty consent. Member States may provide that the consent of the 
debtor’s counterparty or counterparties is required depending on the type of 
contract, the quality of the parties, or the interests of the business. Certain 
types of contract (e.g. netting agreements) have been carved out. Member 
States may provide for termination rights where the assignment would unfairly 
prejudice the counterparty. Workers' rights will remain fully protected. Pre-
pack frameworks are expected to enhance predictability and recovery 
prospects for lenders and investors, while leaving scope for national 
implementation choices under a minimum-harmonisation approach. 
 

Creditors' Committees: Creditors' Committees are important for contributing 
to a predictable and fair distribution of recovered value among creditors. The 
Directive requires Member States to ensure a framework allowing for the 
establishment of creditors’ committees where creditors so decide or request. 
Certain characteristics are harmonised (e.g. composition, working methods of 
the committee, personal liability of members, removal of members). Member 
States may determine that Creditors' Committees should not be established 
where, due to the nature and scope of the debtor's business, they determine 
that the burdens of its establishment would outweigh the benefits.  
 

Directors' Duties: A new minimum standard, providing for a clear obligation 
on Directors to submit a request for the opening of insolvency proceedings 
within 3 months of becoming aware, or being reasonably expected to have 
become aware, of the insolvency (as defined by national law). If Member States 
already provide for a shorter period of time, that higher threshold will survive. 
This duty may be suspended if other measures to protect creditors, providing 
for a level of creditor protection that is equivalent to the protection provided 
by the duty to file for insolvency, are taken instead. 
 

Avoidance Actions & Asset Tracing: Minimum standards for avoidance 
actions – Preferences, Transactions for no or manifestly inadequate 
consideration, Transactions intentionally detrimental to creditors (with certain 
carve-outs, including for netting arrangements) -and improved access to asset 
registers will enhance transparency and recovery prospects. 
 

Transparency: Each Member State will publish a key information factsheet 
outlining its insolvency regime, making it easier for investors to understand 
local rules. 
 

Opportunities 
Overall, the Directive is expected to support the EU’s broader objective of 
facilitating cross‑border investment by reducing legal friction and enhancing 
confidence in enforcement outcomes. While national implementation choices 
will remain critical, the introduction of common standards in selected areas of 
insolvency law represents a further step towards greater convergence across 
Member States.  

For investors, this is likely to translate into more transparent and comparable 
insolvency frameworks over time, supporting more consistent risk assessment 
and recovery analysis across jurisdictions. Taken together, the measures 
constitute an incremental but meaningful development in the European 
insolvency landscape and a further contribution to the Capital Markets Union 
agenda. 
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Next steps 
 

Member States will have two years and nine months from entry into force 
to transpose the Directive into national law. 
 

Want to learn more? 
 
Reach out to a member of the Restructuring & Insolvency team or check our 
previous briefings: 
 

• EU Directive Harmonising Insolvency Law: An Investment Opportunity 

• Another step closer: Draft EU directive harmonising certain aspects of 
insolvency law (June 2025) 

• EU proposal for a directive harmonising certain aspects of insolvency law 
(Dec 2024) 

• More harmonisation of insolvency laws is on its way across Europe (Dec 
2022) 

or take a look at our Debt Restructuring Guide. 

 

 

https://www.cliffordchance.com/briefings/2025/11/eu-directive-harmonising-insolvency-law--an-investment-opportuni.html
https://www.cliffordchance.com/briefings/2025/06/another-step-closer--draft-eu-directive-harmonising-certain-aspe.html
https://www.cliffordchance.com/briefings/2025/06/another-step-closer--draft-eu-directive-harmonising-certain-aspe.html
https://www.cliffordchance.com/briefings/2024/12/eu-proposal-for-a-directive-of-the-european-parliament-and-of-th.html
https://www.cliffordchance.com/briefings/2022/12/more-harmonisation-of-insolvency-laws-is-on-its-way-across-europ.html
https://www.cliffordchance.com/client-portal/cbg/debt-restructurings-guide/home.html
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