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BaFin has reacted to the ECJ judgment of 12 February 2026

(Case C 864/24) on the interpretation of "acting in concert" under the EU
Transparency Directive by clarifying its future supervisory practice under
German law.

Following the judgment, BaFin has issued a supervisory notice aligning the
application of section 34 of the German Securities Trading Act (WpHG)
with EU law, while at the same time confirming the continued application
of section 30 of the German Takeover Act (WpUG). The notice applies with
immediate effect to all persons subject to voting rights notification
obligations under sections 33 et seq. WpHG, as well as to market
participants involved in procedures under the WpUG, and will remain in
force until section 34 WpHG is amended in a manner compliant with EU
law.

Going forward, BaFin will attribute voting rights under section 34 WpHG
only where there is an agreement obliging the parties to pursue a long
term common policy regarding the issuer's management. In addition,
BaFin will no longer apply the attribution rules under section 34(1)
sentence 1 nos. 3 and 5 WpHG, as the Transparency Directive does not
provide for corresponding attribution concepts. To this extent, BaFin's
previous administrative practice, as reflected in its issuer guidelines and
FAQs, will no longer apply.

By contrast, BaFin will continue to apply and interpret the voting rights
attribution regime under the WpUG without change. In BaFin's view, these
rules remain compatible with EU law, as the Transparency Directive
expressly permits stricter national attribution provisions in the context of
takeover offers and other transactions affecting ownership structures or
corporate control.

What this means for market participants:

The supervisory notice narrows the scope of voting rights attribution under
the WpHG and provides welcome legal certainty for investors. Market
participants should reassess their disclosure analyses and coordination
arrangements in light of the regime now confirmed by BaFin.
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