EU FDI SCREENING REGULATION: NEW
PROPOSALS WOULD GIVE THE
EUROPEAN COMMISSION POWERS TO
BLOCK CERTAIN MERGERS

The European Parliament has approved a revised text of the
proposed new FDI Screening Regulation. It envisages new
powers for the European Commission to block or impose
remedies on acquisitions by foreign (non-EU) investors in
cases where it or another member state disagrees with the
clearance decision of the host member state in which the
investment takes place. Among other changes, the revised
text would also broaden the types of security and public order
risks that must be taken into account in FDI screening reviews
and the scope of sensitive sectors and types of investment in
which mandatory filing obligations must be imposed.

The revised text will now form the basis of negotiations with
member states, so the final version could yet differ
significantly from the Parliament's text.

ADDING MEANING TO SCREENING

The European Parliament has approved a revised text of a new EU FDI
Screening Regulation (the Proposed Regulation) which, if passed, will
replace the current FDI Screening Regulation. The new text is based on the
text that was originally proposed by the European Commission in January
2024 — see our briefing here for a full summary of its provisions — but would
introduce some major changes, which are described below.

Powers for the Commission to prohibit or impose remedies on mergers
in cases of disagreement

Under the current FDI Screening Regulation, powers to block or impose
remedies on mergers on national security or public order grounds are
reserved exclusively to EU member state governments, with the EC limited to
offering opinions on certain transactions of EU importance. Under the
Proposed Regulation, the EC would acquire powers to block a deal or impose
remedies, in cases where the "host" member state (i.e. where the investment
is taking place) believes that the deal, subject to any remedies it has imposed,
does not raise cross-border security/public order concerns, but another
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Key issues

New powers for the European
Commission to prohibit or
impose FDI screening
remedies on mergers in cases
of disagreement with the host
member state.

Broader scope of security and
public order risks and of
sectors subject to mandatory
filing.

Mandatory filing and review
powers for certain greenfield
investments.

Various changes to FDI
screening procedures and the
cooperation mechanism for
consultation between member
states and the Commission.

The proposals will be
negotiated with EU member
states, acting in the EU
Council, and could yet change
significantly.
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member state or the Commission disagrees. The procedure for consultation
between the Commission and member states, and for the ultimate decision by
the Commission, would add up to 95 calendar days to the clearance timetable
for such deals.

The amended text also envisages powers for the Commission to gather
information on the impact of an investment, e.g. from customers of the target
outside the host member state, so that it can assess its cross-border impacts.
When exercising these powers, the Commission can suspend the timetable for
the "cooperation procedure” (i.e. consultation between member states and the
Commission on transactions with potential cross-border impacts) up to 30
calendar days.

Giving the Commission these powers would be a big departure from the
principle that national security issues are for member states, not the
Commission, to decide on. However, the proposed provisions fall far short of
a "one stop shop" filing and decision-making regime for EU FDI filings, like the
existing EU merger control regime. The Commission's new powers would
likely be used only in a small number of cases and even those cases will still
need to be notified to one or more national FDI screening authorities first.
Consequently, and while the European Parliament has touted this proposed
change as a move towards efficient harmonization, it has the potential to
prolong clearance timetables, not shorten them.

Broader scope of security and public order risks and of sectors subject
to mandatory filing

A new recital in the revised text states that "the integration of global
economies, combined with war and geopolitical tensions" has led to new risks
that should be addressed by FDI screening, including "risks regarding supply
chain resilience, physical and cyber security of critical infrastructures,
technology security and leakage, and the weaponisation of economic
dependencies".

Viewing economic security as a species of national security also comes
through in the Proposed Regulation. Article 1 has also been amended to
include "economic security" as core to the Proposed Regulation. A further new
recital has been proposed to state that the Proposed Regulation "should be
considered amongst the wider package of the Union's defensive instruments
aimed at addressing security risks, including the Foreign Subsidies Regulation
and the International Procurement Instrument”.

This is reflected in the list of factors that FDI screening authorities would be
required by the Regulation to consider, which has been expanded to include,
among other things, impacts on supply chain resilience, food security, the
EU's financial and economic stability, protection of intellectual property and
the "likelihood of economic coercion" by a non-EU country (i.e. the use or
threat of trade or investment measures to try to get the EU or a member state
to implement, change or refrain from a particular act). In addition, the types of
foreign investors that are considered to create potential risks have been
expanded to include those that: (i) support violations of international law by a
third country; (ii) have been the subject of an adverse FDI screening decision
in a non-EU country with which the EU cooperates; or (iii) are from a country
that has significant strategic deficiencies in its national regimes for anti-money
laundering and combatting the financing of terrorism, or that imposes
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obligations to share sensitive information with its government without
democratic checks and balances or due process.

The list of sensitive sectors in which member states will be required to impose
mandatory filing obligations (if a target has domestic activities in that sector)
has also been expanded. It now includes data storage and processing
equipment and facilities, transport operational technologies (e.g. signalling),
submarine fibre optic cables and large agricultural farms. In addition, many of
the sectors proposed in the first draft of the Proposed Regulation, such as
artificial intelligence and semiconductor technologies are now defined in more
detail and, in many cases expansively. For example, the semiconductor
definitions now make it clear that materials, core components and software
that are used in their fabrication are also covered.

On a positive note, some of the vaguer definitions (such as "cloud and edge
computing") have been deleted in the revised text. Moreover, the Proposed
Regulation now envisages the publication by the Commission of guidance on
the criteria for determining whether the target is active in one of the sensitive
sectors, which would help to limit filing requirements for deals that have only
tenuous or tangential links to a sensitive sector, which are common in some
member states. The Commission would also be required to publish guidance
on certain other aspects of the Regulation, such as the control test for
qualifying investments and the criteria for assessing potential risks to security
or public order. Finally, the Proposed Regulation adds on more than one
occasion that any negative decision needs to comply with the principle of
proportionality, and be based on documented risks.

Greenfield investments

The Proposed Regulation defines greenfield investments as the setting up by
a foreign investor or its EU subsidiary of new facilities or a new undertaking in
the EU for the performance of a new economic activity. The first draft of the
Regulation appeared to give member states a discretion as to whether to
make greenfield foreign investments reviewable under their FDI screening
regimes. The revised text would remove that discretion, such that member
states would be required to have powers to screen such investments.
Member states would also be required to impose mandatory filing obligations
on greenfield investments of over €250 million in a sensitive sector or in a
project of EU interest, where such investments are made by a foreign investor
that: (i) has links to a foreign government; (ii) is subject to sanctions; or (iii)
has previously been subject to an adverse FDI screening decision by a
member state FDI screening authority in respect of a previous investment.

Other changes
The revised text would also introduce the following changes:

e The first draft of the Proposed Regulation would have required
simultaneous filing of deals in all member states in which a filing obligation
is triggered, and simultaneous commencement of the cooperation
mechanism by those member states. That has been watered down to
"within 3 calendar days" under the revised text. However, this still has the
potential to cause clearance delays if one authority is slow to accept a filing
or initiate the cooperation mechanism. And, conversely, since certain
member states have short filing deadlines (e.g. Slovenia, where filings
have to be made within 10 days of signing), it has the potential to place
significant burdens on notifying parties.
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e A new 35 calendar day deadline within which member states must
complete their initial Phase 1 reviews of transactions (plus 5 working days
within which they must acknowledge completeness of filings).

e Strengthened consultation procedures in respect of deals that a member
state does not intend to screen under its FDI screening rules.

e A new requirement for member states to submit deals to the cooperation
procedure where the investor has an "opaque ownership structure".

e Exclusion of internal restructuring from FDI Screening, so long as there is
no ultimate change of ownership or control.

e Exclusion of banking "resolutions" from FDI Screening, so as to allow for
the quick decisions that are typically required in such cases.

Next steps

The revised text of the Proposed Regulation will now form the basis of
negotiations with member states, which are represented in the EU Council.
Under its proposed legal basis, the new Regulation does not require
unanimous approval of EU member state governments. It can be passed by a
simple majority of votes in the EU Parliament and 16 out of 28 member states
in the EU Council, representing at least 65% of the EU's population.

Consequently, if enough member states disagree with the Parliament's
revised text, the final version could differ significantly. In particular, press
reports have indicated that the draft position of member states opposes the
mandatory filing of greenfield investments. Other areas in which member
states may disagree with the Parliament include the scope of sensitive sectors
that would trigger mandatory filing obligations and the provisions allowing the
Commission to step in and override their decisions to clear foreign
investments within their territories. The table in the following pages sets out
where we anticipate the key differences in opinion will be between the
Proposed Regulation as approved by the EU Parliament and the views of the
member states,

While recent geopolitical events have increased the impetus to finalise the
legislation, it is not yet certain that any political differences between the EU
institutional players will be resolved quickly. Officials of the Commission and
one member state have expressed the informal view that the legislation may
not be enacted until 2026. Once adopted, the current text envisages that the
Regulation would become applicable 12 months and 20 days after its
publication in the Official Journal.
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POTENTIAL AREAS OF NEGOTIATION BETWEEN THE COMMISSION, EU PARLIAMENT,
AND MEMBER STATES (VIA THE COUNCIL)

Commission

(EC) position

EU Parliament (EP)
position

Potential member
states' (MS) position

Implications if passed in
form approved by EP

Greenfield Left discretion
investments to member
states to
decide
whether to
screen.
Level of Host MS must
deference host | have "utmost
MSs have to consideration"
give to EC to EC opinion.
EC decision- No proposal
making powers  for EC to
have the
power to
make its own
decisions.
Scope of Significant
sensitive number of
sectors (listed sensitive
in Annex Il) sectors and
scope defined
broadly.
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Should be screened if
they meet certain
thresholds (noted
above).

Same as EC. In
addition, where EC
issues an opinion, host
MS must provide EC
and commenting MSs
with draft decision and
explain how it has taken
utmost consideration
and where and why
they disagree, if
applicable.

EC should have the
right to over-ride host
MS's decision and issue
its own decision,
potentially blocking the
transaction or imposing
mitigation measures.
Adds a process for
other MSs to oppose
host MS's draft
decision. Gives EC ex-
officio powers of
investigation.

Large number of new
sectors proposed, albeit
some refinements to
wider EC sectors.

There may be some
opposition from (MSs)
as will increase
screening burden. EC
position likely to be
adopted as a minimum.

"Utmost consideration”
standard may be
agreed given other
points of negotiation
may be more
prominent. However,
MSs may oppose
having to explain the
reasons for their draft
decision to EC and to
have to prove their
compliance with "utmost
consideration" standard.

Potentially a key area of
concern for certain
MSs. This would be a
further significant
deviation from the
settled principle that
national security
decisions are for each
MS to decide.

It is understood that
some MSs already
considered the EC
position to be too broad.
There is therefore the
potential that MSs will
consider EP's inclusion
of a number of new
sectors to be
undesirable.

This adds a new front to EU
FDI screening. Investors will
have to consider FDI
implication to greenfield
investments and make
notifications.

This will be a notable break
from the settled principle that
national security decisions are
for each MS to decide on its
own.

Justifying a draft decision

adds a further layer to the
screening process and will
delay reviews.

Likely to be major area of
contention during
negotiations. If EP position
adopted, would mark a large
shift in approach to EU FDI
screening and would amount
to significant step towards EC
centralisation of national
security issues.

Would also lead to the
potential for unpredictable
outcomes and significant
delays where there is
disagreement between the
host MS and other MSs or EC.

Likely that the Proposed
Regulation that will come into
law will involve a significant
expansion of the sensitive
sectors compared to previous
EU FDI Screening Regulation,
and many MSs will have to re-
write their rules and widen
their scope of their screening.
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Commission

(EC) position

EU Parliament (EP)
position

Potential member
states' (MS) position

Implications if passed in
form approved by EP

Right of Right for Same as EC. In Since national security Investors will likely welcome
applicants to applicant to addition, obligation on issues are confidential, the EP's position. Investors
respond to respond to MSs to take applicant's  many MSs presently do | usually report that the lack of
concerns understand views into account in not disclose to an opportunity to respond to
raised the reasons their eventual decision.  applicants their potential potential concerns leads to
behind concerns, and a number = investment uncertainty.
provisional of MSs also do not Even if EP's proposal is
decision to afford applicants the adopted. it ispunglearwhat
block a opportunity to comment pted, 1Lis .
transaction or on draft mitigation Ievell of detail M.SS Gillo®
impose measures. Given this, rer(]qutlredt totptl;]owde, andl o
remedies. there is potential for ;,I: atex ent. ety (:fm Ire yon
MSs to oppose EP's ﬁ exemphlor] OI Isclose |
proposal for a right to w ?re such disclosure wou d
be heard, and more be gontrar)/'lto the security or
generally for EP's public order".
desire for increase
transparency.
Timeline for Some Five working day Likely that two phase Investors will likely welcome
accepting timelines deadline to process and EP's proposal for a more
filings, phase | proposed for acknowledge overarching deadlines structured process, with
deadlines, accepting completeness of a filing, = will be accepted. shorter deadlines than those
phase Il filings, two 35 calendar day However, some MSs applicable in many MSs. EP's
process phase deadline for phase | may negotiate for longer | position will require many MSs
process (subject to extended deadlines; EP's to revamp their procedural
proposed, but | deadlines where proposed deadlines are | rules.
no overall cooperation mechanism = much shorter than many
deadline for s triggered), separate | MSs current deadlines. | 1owever, scope for MSs to
phase I/Il. phase Il process. delay processes by relying on
pre-notification processes.
Guidance and MSs and EC Also proposing annual Some MSs presently Detailed guidance and annual
annual reports  to provide reports, with additional publish annual reports reports are likely to be very
annual detail required and guidance. However, helpful for investors and will
reports. compared to EC's not all do, and the detail likely lead to few filings that
proposal. Moreover, provided varies. are declared out of scope.
requirement for MSs to
"publish and regularly ARV, EOe MSS
update detailed prgfer not_to provide
guidance" on their gwglanpe In ordgr o
regimes. maintain dls_cretlon over
the transactions they
chose to review. Those
MSs may therefore
oppose this proposal.
Centralised Portal New centralised portal Expect some Might not lead to a large
portal for proposed for in which all reservations from MSs impact and could lead to
communicating = some aspects | communications, on whether all data can | efficiencies, if done correctly.
between MSs of cooperation | including filings, will be submitted via a
and EC mechanism. have to be submitted. portal and its utility.
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