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After conducting its assessment regarding the allegations made within
the scope of art.6, the Board then evaluated whether there was a violation
of art.4 through an anti-competitive agreement made between Petrofis and
Triple Star and through the conduct of Petrofis preventing the complainant
from purchasing from other undertakings at market price. The Board
evaluated that Petrofis did not have a significant supply source that could
enable it to put pressure on undertakings to not supply to the complainant
and there was no indication that Petrofis, Triple Star and THY OPET were
party to an anti-competitive agreement.

In line with all these assessments, the Board concluded that the
investigated undertakings did not violate arts. 4 and 6 of the Law No. 4054
and did not impose any administrative monetary fine on these undertakings.

The Board'’s decision is of importance as it provides a detailed insight into
the conditions for refusal to deal and discriminatory practices as well as
assessment on dominant position.
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CMA clears acquisition of sugar business

In September 2024, the UK’s Competition and Markets Authority (the “CMA”)
cleared the proposed acquisition by T&L Sugars Limited (“T&L”) of certain
assets of Tereos United Kingdom and lIreland Limited (the “Tereos
Business”).' Whilst the CMA’s view was that this would reduce the number
of competitors in the relevant market from three to two,’ it was satisfied that,
absent the acquisition, the Tereos Business would have exited the market
entirely.

Background

T&L refines and distributes sugar and related products in the UK, and the
Tereos Business packs and distributes sugar to customers including retailers,
restaurants and hotels (so-called ‘business-to-consumer’ or ‘B2C’
customers)." The CMA judged that the parties competed in the supply of
various types of packed sugar to B2C customers in the UK.’

Review framework

When reviewing a merger, the CMA is required to assess whether there is
a realistic prospect of a substantial lessening of competition (“SLC”) at Phase
1,° and whether there will be an SLC on the balance of probabilities at Phase
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2." As part of this assessment, the CMA is required to compare the expected
circumstances in the relevant market post-transaction to the competitive
situation which would have prevailed absent the transaction, known as the
‘counterfactual’.’ Whilst the counterfactual will usually be that the competitive
conditions as they existed prior to the merger continue to prevalil, it is open
to parties to argue that they would have been different, for example because
one of the transaction parties would have exited the market altogether.’

The CMA’s Phase 1 decision

In March 2024, the CMA decided following a Phase 1 inquiry that there was
a realistic prospect that the proposed transaction may have been expected
to result in an SLC in the UK. In its reasoning, the CMA found that prior to
the transaction, T&L and the Tereos Business faced competition only from
one other competitor, British Sugar.” Further, it found that the appropriate
counterfactual was that the Tereos Business continued to compete in the
relevant market as an independent competitor.”

The CMA’s Phase 2 decision

However, following an in-depth Phase 2 investigation, the CMA found that
the appropriate counterfactual was one where the Tereos Business exited
the market. This required the parties satisfying both of the following limbs:"

1. The Tereos Business would have exited the market, absent the
transaction (“Limb 1”); and

2. There would not have been an alternative, less anti-competitive
purchaser for the firm or its assets to the acquirer in question
(“Limb 27).

With regards to Limb 1, the CMA found that the Tereos Business had had
a “prolonged period of poor financial performance”, as per its internal
documents and the CMA’s own analysis.” Together with other factors,
including the Tereos Business’s redundancies and attempts to restructure,
this allowed the CMA to conclude that the business would have exited the
market altogether were it not for the transaction.”

Limb 2 is important, since even if a firm would not stay in a market
independently absent acquisition, the CMA must satisfy itself that there is
no buyer which could have produced a more competitive scenario. With
regards to Limb 2 in this case, the CMA found that although T&L was not
the only party that showed interest in the Tereos Business,'® there was no
evidence to suggest that there would have been an alternative, less
anti-competitive purchaser for the business, including because the pool of
alternative purchasers was “likely to be limited”."” This meant that the parties
needed simply to prove that the market would be no less competitive than
in a world where the Tereos Business exited altogether; given that, in such
a scenario, T&L and the Tereos Business would not have competed at all,
the CMA found that the acquisition would not substantially lessen competition
as compared to the counterfactual.”
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Other use cases of the exiting firm counterfactual

This is not the CMA’s only acceptance of the exiting firm counterfactual in
recent months. In August 2024, the CMA cleared the acquisition by Eurofins
of Cellmark at Phase 1. It found that “...absent the Merger, it is inevitable
that Cellmark would have exited the markets in which it is active and there
would not have been a less anti-competitive purchaser for Cellmark or its
assets than Eurofins.””

Itis important to note, however, that whilst this counterfactual is commonly
deployed in cases where an acquired or to-be-acquired firm is in financial
difficulties, this is not the only application. The CMA notes that “...exit may
be for other reasons, for example because the target firm’s corporate strategy
has changed.”

Conclusion

Whilst the exiting firm scenario has been used with success by transaction
parties in recent months before the CMA, it remains difficult to prove that it
is the most likely counterfactual. For example, the CMA’s guidance notes
that even if a firm has entered administration, this “may not be sufficient to
demonstrate that exit is inevitable or likely.”’

It is likely that the CMA, which has placed increasing emphasis on the
importance of the parties’ internal documents when assessing mergers, will
be looking for clear documentation prepared outside of the context of a
merger that exit from the market is the most likely counterfactual.”

Jordan Bernstein
Associate, Clifford Chance LLP
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