U.S. FTC PUBLISHES FINALIZED
CHANGES TO THE HSR PRE-MERGER
NOTIFICATION AND REPORT FORM,
INCREASING DISCLOSURE
REQUIREMENTS

More than a year after publishing proposed changes to the pre-
merger notification and report form required for certain
transactions under the U.S. Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended, (the "THSR Form"), on
October 10, 2024, the U.S. Federal Trade Commission ("FTC")
published its much-anticipated final changes to the HSR Form
("New HSR Form"). The final rule is a paired-back version of
what the FTC and Department of Justice presented for public
comment in June of 2023. Nevertheless, the New HSR Form will
require filing parties to disclose new required information and
documents. The New HSR Form will become effective 90-days
after the final rule is published in the Federal Registrar. The FTC
vote on the New HSR Form was 5-0, with the Republican
commissioners joining their Democrat colleagues.

The New HSR Form contains less burdensome requests compared to the
proposed rule, but will still require additional time and effort for parties submitting
HSR notifications.” On the one hand, the FTC has foregone many of the more
onerous requirements that it proposed in June 2023, such as: all "drafts" of
otherwise responsive documents; lists of all officers and directors and those that
had served in the previous three years; and employee/labor information. On the
other hand, the New HSR Form will include new requirements that filing parties
will need to prepare for the first time.

Although not a complete list, the following are some key requirements of the New
HSR Form?:

' See https://www.ftc.gov/system/files/ftc gov/pdf/p110014hsrfinalrule.pdf.
2 Note that the many of the new requirements will not apply to certain "801.30" transactions, such as voting securities received through a traditional
executive compensation plan, open market purchases, and cash tender offers
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1. Documents from the Supervisory Deal Team Lead. In addition to
documents prepared by or for officers and directors for the purpose of
evaluating the transaction that discuss the market, market shares,
competition, competitors, potential for sales growth, or expansion, parties
must now also supply similar documents prepared by or for the "supervisory
deal team lead," defined as "[t]he individual who has primary responsibility for
supervising the strategic assessment of the deal, and who would not
otherwise qualify as a director or officer."

2. Strategic and Business Plans Related to Product Overlaps. Parties must
submit certain plans and reports created or modified within one year that were
sent to the CEO or Board of Directors of the acquiring entity or target that
analyze the market, market shares, competition, or competitors pertaining to
any products or services offered by the acquiring person that are also sold,
produced, or in development by the target.

3. Officers and Directors. The acquiring person must provide a limited list of
certain officers and directors. The list is generally limited to those that also
serve as officers or directors of an entity that reports U.S. revenue to any of
the same NAICS Codes as the target (e.g. that operate in the same industry
as the target).

4. Minority Interest Holders. The acquiring person must submit minority
interest holders (e.g. those holding between 5% and 50%) of the acquiring
entity, any entity directly or indirectly controlled by the acquiring entity, any
entity that directly or indirectly controls the acquiring entity, and any new entity
created for the purpose of the transaction (each defined as a "covered entity").
If a "covered entity" is a limited partnership, the acquiring person must also
disclose the GP and limited partners with: (i) a 5% to 50% interest, and (ii) a
right to serve as, nominate, appoint, veto, or approve board members, or
individuals with similar responsibilities. The acquired person must provide
similar information as to the acquired entity.

5. Business Description Narrative. The acquiring person must include a
narrative describing the acquiring person's business and that of the target.

6. Deal Rationale. The parties must explain the rationale for the transaction.

7. Description of Products, Services and Overlaps. The acquiring person
must describe each of its principal products and services. It must then list and
describe any known or contemplated products or services offered by the
target that it competes with. The acquired person must describe the target's
products and services and make the same assessment as to overlaps with
the acquiring person. If competition exists between the acquiring person and
the target, for each product or service that compete the parties must provide
their annual sales, the categories of its customers (e.g. retailer, distributor,
broker, government, military, educational, national account, local account,
commercial, residential, or institutional), and its top-ten overall customers and
top-ten customers by each different customer category.

8. Description of Products, Services and Supply Relationships. The parties
must provide a description of any supplier relationships between the acquiring
person and the target, or competitors. For the acquiring person that means
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describing relationships with the target or the target's competitors (e.g. where
the acquiring person sells to the target or the target's competitors, or where
the acquiring person buys from the target or its competitors). For the target,
that means describing relationships with the acquiring person or its
competitors (e.g. either where the target has sold to the acquiring person or
its competitors, or where the target buys from the acquiring person or its
competitors). Where a supplier relationship exists, the parties must provide
additional information regarding annual sales and top-ten customers or
suppliers.

Subsidies from Foreign Entities or Governments of Concern. The
acquiring person and acquired person must each indicate whether, within the
past two years prior to the filing, it has "received any subsidy (or a
commitment to provide a subsidy in the future) from any foreign entity or
government of concern”. If it has, the filing person must list each government
or entity and describe the subsidy.

U.S. Defense or Intelligence Contracts. The acquiring person and the target
must identify certain contracts with the U.S. Department of Defense or
intelligence community. More specifically, they must identify pending request
for proposals and awarded procurement contracts that are, or will be, a
source of revenue that results in an overlapping NAICS Code between the
filing parties or that involves a product or service that was described as an
overlap or part of a supplier relationship in the aforementioned narratives in
number #7 or #8 above.

The FTC has stated that it will reinstate early termination of the HSR 30-day
waiting period when the New HSR Form comes into effect because the FTC will
have sufficient information from the New HSR Form to make this decision.

In the coming days, we will provide a comprehensive description of all the new
requirements in the New HSR Form, as well as ways to begin preparing for the
changes.

For any immediate questions, please contact a member of our U.S. antitrust team.
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