THE ANTITRUST PRIORITIES OF THE
NEW EUROPEAN COMMISSION

Spanish politician Teresa Ribera has been nominated for the
role of EU Competition Commissioner. If the appointment is
confirmed by the European Parliament, she will assume her
role later this year. Ribera's "mission letter" from the
Commission's President, Ursula von der Leyen, signals some
important changes to competition policy in the EU including,
potentially, greater permissiveness of certain mergers that
increase innovation, security or supply chain resilience. These
priorities have been strongly influenced by the report of Mario
Draghi on how to improve European competitiveness, as well
as a recent staff working document of the Commission on the
functioning of the current antitrust enforcement regime.

THE NEW COMPETITION COMMISSIONER

Teresa Ribera is a Spanish socialist politician whose previous experience is
focused on issues relating to climate change, the environment and energy
regulation — for more details, see the box on the next page. Ribera will have a
dual role, acting as both Competition Commissioner and as Executive Vice-
President for a Clean, Just and Competitive Transition (this briefing focuses
on the competition role).

WHAT TO EXPECT

Von der Leyen's Mission Letter to Ribera signals the priorities and direction of
the new Commission's antitrust policies in the following areas.

Merger control

The new Commission will review its "horizontal guidelines" for assessing
mergers between competitors. The Mission Letter states that this review
"should give adequate weight to the European economy's more acute needs
in respect of resilience, efficiency and innovation, the time horizons and
investment intensity of competition in certain strategic sectors, and the
changed defence and security environment". This appears to borrow directly
from ideas in the report of Mario Draghi on "The Future of European
Competitiveness". Among other things, Draghi's report recommends that the
EU should become more competitive in identified "priority sectors", such as
clean energy, defence and Al, in part by allowing consolidation of companies
where increased scale would deliver efficiencies, innovation or new
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Key issues

What is the background and
experience of the new
Competition Commissioner-
designate?

Will there be more scope to
secure merger clearances on
the basis of their positive
impacts on security or supply
chain resilience, commitments
by the parties to invest in
innovation, or their creation of
European champions?

What measures could we see
to reform the Commission's
antitrust investigation
procedures?

Which areas could see more
permissive State aid rules for
subsidies?
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competitive investments. Rather than blocking mergers, Draghi argues that
the Commission should be more open to clearing mergers that are otherwise
anticompetitive on the basis that they will increase innovation and that, as a
condition of doing so, merging parties should be required to make binding
commitments to make innovation investments. The report also suggests that
competition assessments in general (both in merger reviews and antitrust
enforcement) should take into account the impact of a merger or cooperation
on public security and supply-chain resilience in the EU, at least in certain
sectors such as defence, energy and space.

Clearing otherwise anticompetitive mergers on the basis of commitments to
invest, or their capacity to increase supply chain resilience, could spur a wave
of consolidation in certain EU sectors. Indeed, commitments to implement
substantial infrastructure investments are already being considered outside
the EU, by the UK's Competition and Markets Authority (CMA), in relation to
the proposed merger between the UK mobile telecoms businesses of
Vodafone and CK Hutchison.

The Mission Letter also states that "Europe needs a new approach to
competition policy - one that is more supportive of companies scaling up in
global markets". This appears to echo arguments made by Draghi that the
fragmentation of the EU single market hinders the ability of companies
compete globally and that, in certain markets such as telecoms, the
Commission should assess whether a proposed merger stifles competition on
an EU, single market level, despite telecoms markets generally being national
in scope. Accordingly, while the reference in the Mission Letter to "scaling up
in global markets" is in the specific context of the transition to a decarbonised
economy, it could be a sign that the new Commission will be more open, in
general, to the creation of "European champions", even if such mergers lead
to market power and price rises in some EU countries. Indeed, in a recent
interview, Ribera indicated that wider European interests should be taken into
account in the scaling of European industries, alongside local and national
interests, and that "[t]his is going to be one of the challenges: how we can
build this European understanding. Not only national champions, but the
European understanding.” However, moves to facilitate the creation of
European champions may prove to be controversial: governments of smaller
member states may balk at the idea that their citizens should pay higher prices
to sponsor the global success of larger member states' champions, and the
outgoing Competition Commissioner, Margrethe Vestager, has recently
warned that such an approach could create a "Pandora's box" of unintended
and irreversible consequences.

Finally, the Mission Letter directs the incoming Commissioner to "focus on the
particular challenges facing SMEs and small midcaps, notably to address risks
of killer acquisitions from foreign companies seeking to eliminate them as a
possible source of future competition." While many SMEs and small midcaps
view the possibility of being acquired by a potential rival with deep pockets as
an opportunity, not a challenge, the underlying intention is clear. The new
Commissioner will need to consider how to make sure that such acquisitions
do not fly under the radar, given that many involve targets with such minimal
amounts of present turnover that they fall below the thresholds for filing under
the merger control regimes of the EU and its member states. The
Commission's ability to review such mergers was recently limited by the EU
Court of Justice's lllumina/Grail judgment (see our briefing here).
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Teresa Ribera, Executive Vice-
President-Designate for Clean,

Just and Competitive Transition

Ribera is a politician in the
Spanish Socialist Worker's Party
and for the last six years has
been the government Minister for
Ecological Transition.

Prior to that, Ribera started her
career as a professor in the
Department of Public Law and
Philosophy of Law at Auténoma
University, Madrid, before
beginning a 20-year period of
various government and think
tank roles, focusing on
sustainability and climate change.
See here for her full resume.

In her ministerial role, Ribera
oversaw the closure of Spain's
coal industry, negotiated the
phase-out of nuclear power in
Spain and won a carveout for
Spain and Portugal from the EU’s
electricity market rules during the
gas crisis. When Spain held the
rotating presidency of the EU in
2023, she secured EU legislation
to regulate packaging waste and
vehicle emissions standards.

She has been a vocal critic of the
high costs associated with
nuclear energy and opposed the
EU's decision to label nuclear
energy as a green investment.

People who have worked with
Ribera describe her as "very
knowledgeable", a "good listener,
even with people with whom she
disagrees" and "able to have a
good understanding of the
position of the people in the
room". One described her as "too
activist and too socialist” (see
press reports here and here).

For a more detailed profile,
contact one of the lawyers listed
at the end of this briefing.
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Antitrust enforcement

The Mission Letter instructs the new Commissioner to "strengthen and speed
up enforcement of competition rules" in part by ensuring "timely clarity for
economic operators that cooperate in such sectors, for example. when pooling
data for artificial intelligence experimentation”.

In doing so, the Commission is likely to draw on the conclusions of its recent
staff working document which evaluated the effectiveness of its procedural
framework for enforcement of the EU's antitrust prohibitions on anticompetitive
agreements and abuse of dominance. That study highlights a number of areas
where changes are likely to be considered by the Commission, including:

e updating dawn raid and information gathering powers so they are less
focused on physical premises — reflecting the growing digitalisation of
companies' operations and use of cloud computing — and give more clarity
on how data protection and privacy rules apply. The report also indicates
that the Commission would like powers to interview employees of
companies under investigation without their employer's consent and to
impose fines for false or misleading information that is provided in such
interviews;

e improving the efficiency of the process for giving investigated companies
access to the Commission's case file. The report hints that this could be
achieved by allowing the Commission to use confidentiality rings without
the agreement of parties to the procedure and powers to impose fines for
breach of confidentiality ring conditions;

e giving the Commission more freedom to impose structural remedies (e.g.,
divestments) for breaches of the antitrust prohibitions, and to impose fines
for breaches of any remedies that are imposed;

e clarifying the standard for interim measures and streamlining procedures
so that they can be imposed more quickly;

e removing the ability of EU member states to adopt national rules for
unilateral conduct that are stricter than the EU prohibition on abuse of
dominance (this is likely to be resisted by member states, however); and

e limiting possibilities for the same conduct to become subject to parallel
investigations by several competition authorities.

In relation to antitrust enforcement, Draghi's report has also resurfaced the
proposal of providing the Commission with a "New Competition Tool". This
tool would allow the Commission to carry out inquiries into markets or sectors
that have certain characteristics (such as a susceptibility to tacit collusion) and
to impose remedies to address any structural competition problems that it
identifies, even in the absence of any infringement of the antitrust rules. A
growing number of national authorities, including the UK's CMA, have similar
powers. The Mission Letter, however, makes no reference to such powers, so
it remains unclear if they will be on the new Commission's reform agenda.

The mission letter also singles out "anticompetitive practices, such as those
which affect the competitiveness and sustainability of the food and farming
sector" as an area of priority.

While not expressly singled out as a priority in the Mission Letter, the new
Commissioner may want to go further than her predecessor to facilitate
collaboration agreements between competitors that enhance environmental
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sustainability, given her extensive prior experience and political commitments
in this area. The Commission set out its new approach in a chapter on
“sustainability” in its latest guidelines on cooperation agreements between
competitors in 2023, but these went less far than equivalent guidelines issued
last year by competition authorities of the UK and the Netherlands.

Subsidy control

The Mission Letter asks Ribera to "vigorously enforce the Foreign Subsidies
Regulation", which regulates subsidies granted by non-EU governments that
distort the EU's internal market, "including by proactively mapping the most
problematic practices". However, it devotes more attention to reforms of the
EU's State aid rules, which regulate subsidies handed out by EU
governments. In particular, the letter calls for:

e anew State aid framework to support renewable energy, industrial
decarbonisation and clean tech manufacturing capacity;

e general simplification of the State aid rules, so that they prioritise the most
distortive aids;

e revised rules on housing support measures, in particular for energy
efficiency and social housing; and

e ensuring coherence between State aid policies and a planned "European
Competitiveness Fund" and making State aid reviews quicker and more
supportive of proposals for Important Projects of Common Interest
(IPCEls) for the most strategic sectors and technologies, so that they can
quickly access finance and get off the ground. The new Commissioner is
also to examine proposals in the Draghi Report to allow broader range of
innovation projects to qualify as IPCEls and so benefit from favourable
treatment under the State aid rules.

Digital Markets Act

While the Mission Letter simply calls for "rapid and effective enforcement
actions under the Digital Markets Act" (DMA), this is likely to be one of the
busiest areas of activity for the new Commission, as DMA enforcement will
effectively replace much of the antitrust enforcement against big tech
companies of recent years. Having designated several "gatekeepers" earlier
this year, which are now subject to the requirements of the DMA, the new
Commission will have the task of specifying some of the obligations in more
detail (it recently started proceedings to do so in respect of Apple's obligations
for interoperability and connectivity of its iOS operating systems) and
monitoring and enforcing alleged breaches of other obligations (having already
opened a number of non-compliance investigations into Apple, Google and
Meta).
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