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UK GOVERNMENT CONSULTATION ON THE
DESIGN OF THE UK CARBON BORDER
ADJUSTMENT MECHANISM

The UK Government has published proposals for a UK Carbon
Border Adjustment Mechanism (CBAM) to deal with carbon
leakage while the UK decarbonises. The proposals have
similarities to the EU CBAM but there are some key differences.
This briefing explores the UK proposals which are subject to
consultation, and some of those differences.

Background

In October 2023, the EU introduced its CBAM as part of its ‘Fit for 55’ package of
carbon market reforms designed to speed up decarbonisation in the carbon-intensive
industry sectors regulated by the EU Emissions Trading Scheme (EU ETS), whilst also
addressing the risk of ‘carbon leakage’ from the EU. We covered this in our June 2023
briefing available here.

Shortly afterwards, the UK Government announced that it would be introducing its own
CBAM from 1 January 2027. Little was said at the time of that announcement about
the design of the UK CBAM, other than that it would closely resemble the EU CBAM
and would address the risk of carbon leakage from the UK in sync with similar
decarbonisation reforms to the UK Emissions Trading Scheme (UK ETS). Further
information has now been provided about the design and implementation of the UK
CBAM in the Government’s consultation document dated 21 March 2024
(Consultation). The Consultation runs until 13 June 2024.

What is the UK CBAM?

The UK CBAM will essentially be an import tax designed to prevent “carbon leakage”,
the process whereby the production of carbon-intensive goods is moved offshore, or
customers switch to goods produced elsewhere, to take advantage of less stringent/
costly emissions controls. Like the EU CBAM, the UK CBAM will ensure that a carbon
price is paid on relevant goods when they are imported into the UK regardless of where
they are produced — including goods originating from the EU. The aim will be to ensure
the carbon price paid in respect of these imported goods is comparable to the cost
that would be incurred by UK-based producers under the UK ETS in relation to the
same goods.

What sectors will the CBAM apply to?

The UK CBAM is proposed to apply to the emissions of imports of specified goods in
the following sectors: aluminium; cement; ceramics; fertilisers; glass; hydrogen; and
iron and steel. Unlike the EU CBAM, electricity is not proposed to be included. In
addition, glass and ceramics which are proposed to feature in the UK CBAM are not
included in the EU CBAM-covered sectors.
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The key factors which have defined the sectoral scope are:

¢ Inclusion in the UK ETS: to ensure that only sectors which are subject to the UK
ETS are captured;

* Carbon leakage risk: to ensure that only those sectors which are at risk of carbon
leakage are included; and

¢ Feasibility and effectiveness: to ensure that the application to the chosen sectors
is deliverable and does not create significant circumvention risk.

The proposed sectoral scope of the UK CBAM will be kept under review, to ensure that
changes to carbon leakage risk as well as methodological and technological advances
can be reflected.

Calculating the UK CBAM liability
The UK CBAM liability is proposed to be calculated on the basis that the carbon prices
and emissions values should:

¢ Ensure a comparable carbon price is paid on imported emissions (through the UK
CBAM) and domestic emissions (through the UK ETS);

e Not place a burden on importers or imports that is higher than on domestic
producers; and

* Be applied fairly to UK imports in line with World Trade Organizsation obligations (we
covered the EU CBAM, and potential WTO implications of CBAM-style mechanisms,
in our June 2023 briefing available here).

In practice, this will mean that the UK CBAM liability will be calculated as:

CBAM liability =

Base (Embodied emissions) x (Effective UK carbon price — Effective overseas
carbon price)

Embodied Emissions

Both direct and indirect emissions are included in the calculation of embodied
emissions. Direct emissions are those related to the production processes of CBAM
goods. Indirect emissions are those which relate to the production of electricity which is
consumed during the production of a CBAM good. This includes emissions in relevant
pre-cursor goods.

Embodied emissions are proposed to be calculated by reference to default values or
actual values. Default values are to be set by the Government in line with global
average embodied emissions weighted by production volumes of key UK trading
partners. Actual emissions must be independently verified.

Effective Carbon Price

Taking into account the “effective” carbon price paid in the UK and overseas ensures
that any adjustments, exemptions or compensation schemes in the relevant country are
factored in. With respect to the effective UK carbon price, the pricing mechanisms are
expected to be based on:

e The price of UK allowances (UKAs) under the UK ETS (as the reference price);
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* An adjustment to reflect the effect/quantum of free allocation of UKAs to UK
producers of the CBAM goods; and

* The carbon price support (CPS) rate (the CPS is a tax which imposes a carbon price
on power generators in Great Britain using fossil fuels to generate their electricity).

The effective overseas carbon price will be based on an “explicit carbon price”. This will
most likely take the form of an emissions trading scheme with a market-based price or
a carbon tax with a fixed price. For example, if the producer of goods imported from
the EU has already surrendered EU allowances under the EU ETS in respect of those
goods, that ‘carbon price’ paid will be discounted when calculating the liability under
the UK CBAM.

When does CBAM liability arise and who is responsible?
The CBAM ‘tax point’ (i.e. when the CBAM charge arises) and the person liable for the

CBAM obligation will depend on whether or not there are customs controls in place for

the import of the CBAM good:

* Where there are customs controls in place, the tax point will arise when the goods
are released into free circulation, and the liable person is the person responsible for
the goods when they are so released.

* Where there are no customs controls in place, the tax point will arise when the
CBAM goods enter the UK, and the liable person is the person on whose behalf the
goods are imported.

The Consultation notes that a liable person will be able to appoint a tax agent on their
behalf and submit CBAM returns. However, while such an arrangement may facilitate
the payment of the CBAM, the liability for CBAM will remain with the liable person. The
Consultation does not reference the ability of a liable person to appoint an indirect
customs representative to whom all importing responsibilities would be passed, which,
by comparison, is a useful compliance option provided for under the EU CBAM.

When will the UK CBAM come into force?

Imports of UK CBAM-covered goods will be subject to the UK CBAM from 1 January
2027. The first accounting period for these emissions will end on 31 December 2027,
with the first CBAM return and payment due for this period by 30 May 2028.

Although the EU CBAM has been in force since October 2023, it is currently operating
on a reporting-only transition basis without any liability to pay CBAM costs until the full
EU CBAM begins in January 2026. While the UK CBAM will only come into force from

1 January 2027, there will be no such transitional period, and the CBAM cost liability
begins immediately from that date, meaning that the full UK CBAM will only be one year
behind the full EU CBAM.

How and when will CBAM liability be paid?

After the end of each accounting period (the first such period ending on 31 December
2027), a liable person (or their tax agent) must submit an online return through a service
to be developed by HMRC. CBAM payments are required at the same time as the
return is made.
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From 2028, there will be four fixed accounting periods each year (with a two-month
extension for the first reporting period in 2028). The first reporting period and
subsequent reporting periods are shown in Table 1 below.

Accounting period ends Returns and payment due

First return

31 December 2027 30 May 2028

Each year thereafter

31 March each year 30 April each year, save for 2028
when this deadline will be extended to
30 June 2028 to avoid coinciding with
the deadline for the first return
(30 May 2028).

30 June each year 31 July each year

30 September each year 31 October each year

31 December each year 31 January of the following year

The returns are likely to require the following information:

¢ the CBAM good(s) imported during the period by reference to the commodity code;
e the dates of all imports of CBAM goods during the period;

¢ the weight of the CBAM goods;

e the total carbon emissions embodied in those CBAM goods; and

¢ any effective overseas carbon price.

The returns-based service above differs from the EU approach which requires the
purchase and surrender of CBAM certificates. Under the EU CBAM, importers must, by
31 May each year, submit a CBAM declaration and surrender the relevant number of
CBAM certificates which have been purchased on the central platform to cover the
relevant emissions for that reporting period. For the first full EU CBAM period (1
January 2026 — 31 December 2026), the deadline for the CBAM declaration and
surrender of certificates is 31 May 2027.

How will the CBAM be enforced?

The Government will have similar enforcement and inspection powers to those which it
uses to administer other taxes and will aim to implement the CBAM in a way that
minimises the risk of avoidance or evasion. Similar to other taxes, HMRC will be able to
compulsorily register a person for CBAM and require the provision of information

and documents.

With respect to specific penalties, the Consultation states the Government intends to
align with the penalty points system recently introduced for VAT in respect of late
submission of returns or late payments. It will also introduce a general penalty for any
non-compliance specific to CBAM, such as failure to keep appropriate records, late
registration and failure to provide information. In relation to the quantum of penalties,
consideration will be given to penalties due under the UK ETS as well as taxes
administered by HMRC.
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There is also the potential for criminal offences to be introduced for a liable person who
is knowingly involved in fraudulent evasion of the CBAM.

Are there any exemptions?

The application of UK CBAM will be subject to a minimum registration threshold, where
a person will not need to register or account for CBAM if the total value of their CBAM
goods passing a tax point annually falls below £10,000 (based on customs values
methodology). This value threshold is different to the approach taken for the EU CBAM
where exemptions are provided on a consignment basis, for consignments with a value
of less than €150. The reason for this different approach is to reduce incentives to
artificially split consignments to avoid or reduce liability. Also distinct from the

EU CBAM, the UK CBAM does not provide exemptions for imports from

specified countries.

How can businesses prepare?

Many businesses will have invested significant time and expense in ensuring
compliance with the EU CBAM, so will be relieved to note that there are many
similarities between the approach taken by the EU and that proposed by the UK.
However, there are key differences relating to: the sectors included, time frame for
implementation, and the transitional period (or lack thereof), among others (see below).
Businesses should take the time now to interrogate these differences and how they wiill
be dealt with operationally.

As for the EU CBAM, the reporting of emissions is dependent on obtaining the required
data from suppliers. Importers should therefore examine their supply contracts to
determine what clauses can be relied upon to facilitate the provision of this data.

The lack of a transitional period in the case of the UK CBAM will mean that businesses
need to have robust processes in place to ensure they can comply with the reporting
requirements from 1 January 2027 and have budgeted for the necessary costs.

Interested parties can provide their views on the Consultation until 13 June 2024. A link
to the consultation is available here. If you would like to discuss how UK CBAM might
apply to your business, please contact Adam Hedley or Kate Mackintosh.
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Imports covered

Payment of CBAM

Phase-in period

Commencement date
for full CBAM

Exemptions (value)

Appointment of
customs representative
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The UK CBAM will apply to the emissions of
imports of specified goods in the following
sectors:

e aluminium
* cement

° ceramics
e fertilisers
* glass

* jron

* steel

* hydrogen

Simple tax payment to HMRC due when the
return is made. See Table 1 above for the
timetable for returns and payment.

No phase-in period.

1 January 2027.

Minimum registration threshold of annual
£10,000 of imports (based on customs values
methodology).

Consultation does not anticipate that the liable
person can appoint a customs representative.
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The EU CBAM applies to the emissions of
imports of specified goods in the following
sectors:

* aluminium
* cement

¢ electricity

fertilisers
® jron
o steel

¢ hydrogen

CBAM certificates must be purchased on a
central platform, and surrendered in May each
year when the CBAM declaration is made. The
certificates surrendered must correspond to the
emissions in the previous year. The first CBAM
declaration — for 2026 — is due by 31 May 2027.

Phase-in period began on 1 October 2023
where importers were required to comply with
reporting obligations only (i.e. CBAM payments
were not required).

1 January 2026.

Exemption for individual consignments with a
value of less than €150.

The liable person is able to appoint a customs
representative (and, in fact, a representative
must be appointed for importers outside of
the EU).
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