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CHANGING TIMES: RECENT 
DEVELOPMENTS IN THE UK AND EU 
SECURITISATION REGULATORY 
FRAMEWORKS  
 

The UK and EU securitisation regulatory frameworks have 

been a hive of activity in July 2023. The European 

Commission has adopted final draft regulatory technical 

standards on risk retention, ESMA has published an updated 

set of questions and answers on the EU Securitisation 

Regulation, and, in the UK, HM Treasury has published a 

near-final version of the statutory instrument replacing the UK 

Securitisation Regulation. This briefing looks at these recent 

developments and what they mean for the market, as well as 

the possible next steps for the regulation of securitisation in 

the UK and EU. 

INTRODUCTION 

July 2023 has seen significant developments in the UK and EU securitisation 

regulatory frameworks. On 7 July 2023, the European Commission published 

the Commission-adopted text of regulatory technical standards on risk 

retention under Regulation (EU) 2017/2402 (the "EU Securitisation 

Regulation"). On 11 July 2023, HM Treasury ("HMT") published a near-final 

version of the "Securitisation Regulations 2023" statutory instrument, which 

will replace Regulation (EU) 2017/2402 as it forms part of domestic law of the 

UK by virtue of the European Union (Withdrawal) Act 2018 (the "UK 

Securitisation Regulation"). On 13 July 2023, the European Securities and 

Markets Authority ("ESMA") published a revised version of its questions and 

answers ("Q&A") on the EU Securitisation Regulation. 

COMMISSION-ADOPTED RISK RETENTION RTS 

The adoption by the European Commission on 7 July 2023 of draft regulatory 

technical standards on risk retention under the EU Securitisation Regulation 

(the "2023 Draft RR RTS")1 brings us nearer to the end of waiting for a full set 

of risk retention rules under the EU's securitisation regulatory framework and 

comes almost five years after the European Banking Authority ("EBA") 

published its first draft. The Commission-adopted text follows the publication 

 
1  https://ec.europa.eu/transparency/documents-register/detail?ref=C(2023)1563&lang=en  

Key issues 

• The European Commission's 
adopted final draft regulatory 
technical standards on risk 
retention contain a number of 
cosmetic and clarificatory 
changes to the EBA's final draft 
published in April 2022, and 
two more significant changes – 
to the "sole purpose" test and 
to the risk retention 
requirements in relation to 
securitisations of debt 
instruments. 

• HMT has published a near-final 
version of the "Securitisation 
Regulations 2023" SI, which 
will replace the UK 
Securitisation Regulation, and 
set a deadline of 21 August 
2023 for "technical comments". 

• ESMA has published a revised 
version of its Q&A on the EU 
Securitisation Regulation, 
updating responses on a 
number of topics, including 
delegation of reporting 
responsibility, and covering 
new topics, including the 
process for reporting 
amendments to transaction 
documents. 

https://ec.europa.eu/transparency/documents-register/detail?ref=C(2023)1563&lang=en
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by the EBA in April 2022 of its revised final draft regulatory technical standards 

on risk retention (the "2022 Draft RR RTS"). While the Commission-adopted 

text is very similar in substance to the EBA's revised final draft on which it was 

based, there are several cosmetic and clarificatory changes. Two more 

material changes we have noted are as follows: 

• The "sole purpose" test set out in Article 2(7) of the 2023 Draft RR RTS 

has subtly shifted from that set out in the EBA's 2022 Draft RR RTS. The 

familiar tests relating to resources/assets and governance still apply, but 

while the 2022 Draft RR RTS set them out as a list of factors to be taken 

into account in order to determine whether an entity has been established 

or operates for the sole purpose of securitising exposures, the 2023 Draft 

RR RTS now reads "where all of the following applies", such that, where 

an entity meets all of the criteria set out in Article 2(7), it will not be 

considered to have been established or to operate for the sole purpose of 

securitising exposures. The 2023 Draft RR RTS are silent as to the 

treatment of an entity that does not meet all of the criteria. 

• In relation to securitisations of debt instruments, a new Article 16 of the 

2023 Draft RR RTS provides that the risk retention requirements are 

deemed to be fulfilled where the securitisation is exclusively of an entity's 

own issued debt instruments (including its own covered bonds where they 

meet the requirements of the new EU directive on covered bonds). 

Next steps 

The next stage is for the European Parliament and Council to scrutinise the 

Commission-adopted text, which can take up to three months. Assuming, as 

we expect, that there are no objections, the final text will be published in the 

Official Journal and will enter into force on the 20th day following its 

publication. This is expected in Q4 2023 or Q1 2024. In the meantime, the 

transitional provisions under Article 43(8) of the EU Securitisation Regulation 

provide for the continued application of Chapters I, II and III and Article 22 of 

the risk retention regulatory technical standards under the Capital 

Requirements Regulation (Delegated Regulation (EU) 625/2014) (the "CRR 

RR RTS"), which will cease to apply once the new regulatory technical 

standards become effective. 

As noted below, consultations on new rules to be made by the Financial 

Conduct Authority ("FCA") and the Prudential Regulatory Authority ("PRA") 

regulating the UK's securitisation market as part of the UK's post-Brexit 

regulatory framework for financial services are expected in Q3 2023. It will be 

interesting to see whether the FCA's and PRA's proposals in relation to risk 

retention substantively follow the Commission-adopted text or whether market 

participants will need to prepare for future divergence. 

"SECURITISATION REGULATIONS 2023" UK 
STATUTORY INSTRUMENT 

On 11 July 2023, HMT published a near-final version of the "Securitisation 

Regulations 2023" statutory instrument (the "latest SI") and an accompanying 

policy note (the "Policy Note"),2 as part of a suite of policy papers and 

statutory instruments relating to the implementation of the new 'Smarter 

Regulatory Framework' for financial services. It follows the enactment of the 

 
2  https://www.gov.uk/government/publications/securitisation-regulations-2023-draft-si-and-policy-note  

https://www.gov.uk/government/publications/securitisation-regulations-2023-draft-si-and-policy-note
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Financial Services and Markets Act 2023 ("FSMA 2023"), the key piece of 

legislation which implements the UK's post-Brexit regulatory framework for 

financial services.3 The government's stated aims are for smarter, more 

nimble, financial services regulation tailored for the UK, focused on long-term 

growth and international competitiveness.  

The latest SI is an updated version of the illustrative draft statutory instrument 

on securitisation regulation published as part of the Edinburgh Reforms 

package in December 2022 (the "illustrative SI"). The illustrative SI sets out a 

framework for moving much of the detailed rules regulating the UK's 

securitisation market from primary legislation to the rulebooks of the 

regulators, the FCA and the PRA.4 This would bring the regulation of 

securitisation in line with other financial services regulation in the UK. 

Developments in the latest SI from the illustrative SI 

The developments in the latest SI from the illustrative SI are not significant. 

The latest SI retains the overall framework for greater regulator rulemaking 

and retains the requirement for the FCA and PRA to have regard to the 

"coherence of the overall framework for the regulation of securitisation" when 

making rules relating to securitisation. The Policy Note accompanying the 

latest SI also confirms the SI will enable reforms identified in HMT's "Review 

of the Securitisation Regulation" published in December 2021 to be taken 

forward. 

The changes made to the latest SI include: 

• narrowing the scope of the definition of "institutional investor" so that 

the UK due diligence requirements now only apply to UK AIFMs (instead of 

also applying to AIFMs with a registered office outside the UK); 

• clarifying the ban on the use of securitisation special purpose entities 

in certain high-risk or non-cooperative jurisdictions, so that it applies 

to originators and sponsors of securitisations and prospective institutional 

investors in securitisations with such securitisation special purpose entities; 

• a new power of direction for the FCA in respect of authorised firms as 

well as other entities not authorised by it who engage in certain designated 

activities in relation to securitisation. This relates to the "designated 

activities regime", introduced by FSMA 2023, which enables the FCA to 

make rules in respect of activities, products, or conduct which may not be 

regulated activities under FSMA 2000, and which apply to a broader range 

of entities than authorised persons;  

• a framework for recognising "STS equivalent non-UK 

securitisations", which allows for HMT to specify other countries or 

territories whose law and practice in relation to a specific type of 

securitisation has equivalent effect to applicable UK law in relation to STS 

securitisation, such that securitisations of that type from those countries or 

territories will be treated the same as STS securitisations in the UK; and 

• reforms intended to clarify the due diligence requirements for UK 

occupational pension schemes investing in securitisations. This 

 
3  For more detail on FSMA 2023, please see our July 2023 briefing entitled "UK Financial Services and Markets Act 2023: 

Building a 'smarter regulatory framework'" 

4  Please see our December 2022 briefing entitled "UK Edinburgh Reforms: the new securitisation framework?" for more detail. 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2023/07/uk-financial-services-and-markets-act-2023.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2023/07/uk-financial-services-and-markets-act-2023.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-edinburgh-reforms-the-new-securitisation-framework.pdf
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includes taking a more "principle-based" approach to the requirements as 

to disclosures provided by originators, sponsors and securitisation special 

purpose entities of UK and non-UK securitisations, rather than requiring 

the provision of information substantially the same as that to be provided 

under Article 7 of the current UK Securitisation Regulation. The Policy Note 

notes that HMT "will update the exact legal drafting in the draft SI after the 

publication of the FCA and PRA draft rules which will deliver this change 

for other institutional investors". This would suggest that FCA and PRA 

draft rules for other institutional investors will mirror this "principle-based" 

approach. 

Next steps 

The Policy Note states that the latest SI is a near-final version, though 

technical comments provided by 21 August 2023 will be considered to the 

extent they are "focused on any changes that need to be made to this draft 

instrument to achieve the outcomes the government seeks to achieve through 

these reforms". As such, it seems unlikely that further significant changes will 

be made to the latest SI before it is laid before parliament. 

HMT has stated it intends to enact the latest SI by the end of 2023 

(parliamentary schedules permitting). Some provisions, such as those 

providing the regulators with powers tailored to the new regime, will come into 

force immediately, with the remainder coming into force when the current UK 

Securitisation Regulation and related retained EU law is repealed and 

replaced by the new FCA and PRA rules. Consultations on these new rules 

are expected in Q3 2023, after which HMT may lay a further statutory 

instrument for any consequential amendments which need to be made.  

From what we have seen so far, FSMA 2023 and the latest SI on the 

regulation of UK securitisation support the stated policy aims of shifting the 

regulatory regime away from primary legislators and instead towards more 

"nimble" regulators. Given the UK's securitisation regime will ultimately be 

governed in large part by the regulators' rulebooks, further details will be 

revealed when the Q3 2023 consultations by the FCA and PRA on their new 

rules are released. 

REVISED ESMA Q&A 

On 13 July 2027, ESMA published a revised version of its Q&A on the EU 

Securitisation Regulation (the "Revised Q&A").5 The Revised Q&A includes 

updates to ESMA's responses and some new guidance on a number of topics, 

including: 

• amendments to transaction documents – the Revised Q&A clarifies 

that, when transaction documents are amended and new documentation is 

made available pursuant to the EU Securitisation Regulation, the original 

documents should not be deleted and replaced with the amended 

documentation to ensure "the completeness and consistency of the 

documentation during a transaction lifecycle";6 

• templated reporting in the context of “self-securitisation” – the 

Revised Q&A considers a new question about whether “In the context of 

 
5  https://www.esma.europa.eu/sites/default/files/library/esma33-128-563_questions_and_answers_on_securitisation.pdf  

6  Revised Q&A, A5.1.28. 

https://www.esma.europa.eu/sites/default/files/library/esma33-128-563_questions_and_answers_on_securitisation.pdf
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securitisation transactions where the subscriber of the ABS notes is the 

Originator itself (i.e. a so-called self-securitisation), [it is] still mandatory to 

produce the [loan-level report]”. ESMA notes that “The Securitisation 

Regulation does not make any distinctions between holders of a 

securitisation position or potential investors who are the originator itself 

and those who are a separate entity from the originator” and that the 

templated reporting requirements apply to all securitisation transactions, 

even those which are self-securitisations (although we should note that this 

guidance assumes such a transaction is a securitisation and therefore 

relates to the consequential treatment); 

• delegation of responsibility for XML conversion – the Revised Q&A 

states that, although submission of data in a non-compliant form to a 

securitisation repository should be rejected as non-compliant, reporting 

entities can outsource the conversion of non-XML data to the correct 

format (implicitly, through the securitisation repositories who provide such 

services); and 

• certain aspects of templated reporting – in relation to the completion of 

the non-performing exposure annex for written-off loans under a 

securitisation of otherwise performing exposures, the Revised Q&A notes 

that written-off amounts should only be reported under the non-performing 

exposure reporting annex if the relevant securitisation is considered a 

"non-performing exposure securitisation" within the meaning of Article 2(3) 

of the Article 7 disclosure regulatory technical standards (Commission 

Delegated Regulation (EU) 2020/1224). 

Market participants may wish to review the Revised Q&A to see whether any 

of the new or updated responses relate to issues relevant to them. 

CONCLUSION 

Overall, July 2023 has proven an exciting month for followers of regulatory 

developments in the UK and EU securitisation markets. The 2023 Draft RR 

RTS, if it enters into force as expected in Q4 2023 or Q1 2024, will conclude 

the chapter on updates to the risk retention guidance under the EU 

Securitisation Regulation and bring long-awaited certainty on the topic to the 

European securitisation markets, which have so far had to rely on established 

market practice and the now very dated CRR RR RTS. Similarly, the latest SI 

provides reassurance that the new regulatory framework is shaping up in line 

with the previously declared policy objectives and reveals a more detailed, and 

specific, footprint for the future of the regulation of securitisation in the UK 

under the post-Brexit regulatory framework for financial services and FSMA 

2023. A good example of that is the changes to disclosure requirements for 

UK occupational pension schemes which may be expected to be rolled out to 

other types of investors, and clarifications around non-UK AIFMs which are 

both positive developments for the buy-side. Finally, ESMA's Revised Q&A 

provides ongoing guidance in relation to the highly technical area that is the 

EU securitisation templated disclosure regime.  



  

CHANGING TIMES: RECENT 
DEVELOPMENTS IN THE UK AND EU 

SECURITISATION REGULATORY 
FRAMEWORKS 

 

 
 

  

6 |   July 2023 
 

Clifford Chance 

AUTHORS  

   

 

Purvi Doshi 
Senior Associate 
Knowledge Lawyer, 
London 

T +44 207006 4758 
E purvi.doshi 
@cliffordchance.com 

Oliver Kronat 
Partner, 
Frankfurt 

 
T +46 69 7199 4575 
E oliver.kronat 
@cliffordchance.com 

Shadi Langeroodi 
Senior Associate 
Knowledge Lawyer, 
London 

T +44 207006 8890 
E shadi.langeroodi 
@cliffordchance.com 

 

  

  

Julia Tsybina 
Partner,  
London 

T +44 207006 4368 
E julia.tsybina 
@cliffordchance.com 

James Watkins 
Senior Associate, 
London 

T +44 207006 4576 
E james.watkins 
@cliffordchance.com 

  

CONTACTS 
   

   

 

Simi Arora-Lalani 
Partner,  
London 

T +44 207006 8282 
E simi.arora-lalani 
@cliffordchance.com 

Daniel Badea 
Managing Partner, 
Bucharest 

T +40 216666 101 
E daniel.badea 
@cliffordchance.com 

Adam Craig 
Partner,  
London 

T +44 207006 8862 
E adam.craig 
@cliffordchance.com 

 

 

 

This publication does not necessarily deal with 
every important topic or cover every aspect of 
the topics with which it deals. It is not 
designed to provide legal or other advice.  

www.cliffordchance.com 

Clifford Chance, 10 Upper Bank Street, 

London, E14 5JJ 

© Clifford Chance 2023 

Clifford Chance LLP is a limited liability 

partnership registered in England and Wales 

under number OC323571 

Registered office: 10 Upper Bank Street, 

London, E14 5JJ 

We use the word 'partner' to refer to a 

member of Clifford Chance LLP, or an 

employee or consultant with equivalent 

standing and qualifications 

If you do not wish to receive further 

information from Clifford Chance about events 

or legal developments which we believe may 

be of interest to you, please either send an 

email to nomorecontact@cliffordchance.com 

or by post at Clifford Chance LLP, 10 Upper 

Bank Street, Canary Wharf, London E14 5JJ 

Abu Dhabi • Amsterdam • Barcelona • Beijing • 

Brussels • Bucharest • Casablanca • Delhi • 

Dubai • Düsseldorf • Frankfurt • Hong Kong • 

Houston • Istanbul • London • Luxembourg • 

Madrid • Milan • Munich • Newcastle • New 

York • Paris • Perth • Prague • Riyadh • Rome 

• São Paulo • Shanghai • Singapore • Sydney 

• Tokyo • Warsaw • Washington, D.C. 

AS&H Clifford Chance, a joint venture entered 

into by Clifford Chance LLP. 

Clifford Chance has a best friends relationship 

with Redcliffe Partners in Ukraine. 

  



CHANGING TIMES: RECENT 
DEVELOPMENTS IN THE UK AND EU 
SECURITISATION REGULATORY 
FRAMEWORKS 

  

 

 
 

  

 July 2023 | 7 
 

Clifford Chance 

    

Timothy Cleary 
Partner, London 

T +44 207006 1449 
E timothy.cleary 
@cliffordchance.com 

José Manuel Cuenca 
Partner, Madrid 

T +34 91 590 7535 
E josemanuel.cuenca 
@cliffordchance.com 

Lounia Czupper 
Partner, Brussels 

T +32 2 533 5987 
E lounia.czupper 
@cliffordchance.com 

Eduardo García 
Partner, Madrid 

T +34 91 590 9411 
E eduardo.garcia 
@cliffordchance.com 

    

Steve Jacoby 
Regional Managing 
Partner CE, 
Luxembourg 

T +352 48 50 50 219 
E steve.jacoby 
@cliffordchance.com 

Kevin Ingram 
Partner,  
London 
 

T +44 207006 2416 
E kevin.ingram 
@cliffordchance.com 

Jonathan Lewis 
Partner,  
Paris 
 

T +33 1 4405 5281 
E jonathan.lewis 
@cliffordchance.com 

Jessica Littlewood 
Global Operations and 
Business 
Transformation Partner, 
London 

T +44 207006 2692 
E jessica.littlewood 
@cliffordchance.com 

    

Emma Matebalavu 
Global Head of Global 
Financial Markets, 
London 
 
T +44 207006 4828 
E emma.matebalavu 
@cliffordchance.com 

Marc Mehlen 
Partner,  
Luxembourg 

 
T +352 48 50 50 305 
E marc.mehlen 
@cliffordchance.com 

Simeon Radcliff 
Partner,  
London 

 
T +44 207006 2786 
E simeon.radcliff 
@cliffordchance.com 

Julien Rocherieux 
Partner,  
Paris 

 
T +33 1 4405 5952 
E julien.rocherieux 
@cliffordchance.com 

    

William Sutton 
Partner, 
London 

T +44 207006 3400 
E william.sutton 
@cliffordchance.com 

Tanja Svetina 
Partner,  
Milan 

T +39 02 8063 4375 
E tanja.svetina 
@cliffordchance.com 

Christopher Walsh 
Partner, 
London 

T +44 207006 2811 
E christopher.walsh 
@cliffordchance.com 

Maggie Zhao 
Partner,  
London 

T +44 207006 2939 
E maggie.zhao 
@cliffordchance.com 

 


