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TWO-SIDES OF THE COIN: NEW DOJ 
PILOT PROGRAM TIES EMPLOYEE 
COMPENSATION TO COMPLIANCE IN 
CORPORATE CRIMINAL SETTLEMENTS  
 

In furtherance of the U.S. Department of Justice's ("DOJ") new corporate criminal 

enforcement policy that has been rolled out through a series of speeches and 

guidance documents since October 2021, on March 3, 2023, Assistant Attorney 

General and head of the Criminal Division, Kenneth A. Polite Jr., provided details 

on DOJ's new three-year Pilot Program on Compensation Incentives and 

Clawbacks ("Pilot Program"), which Deputy Attorney General ("DAG") Lisa 

Monaco previewed on March 2, 2023. The Pilot Program includes new settlement 

undertakings requiring a company to adopt positive and/or negative incentives for 

employee bonus and performance evaluations, and offering credit towards 

settlement payments for clawing back compensation from responsible employees.  

In September 2022, we advised that there would be DOJ policy changes and 

department programs that would provide more "Sticks" than "Carrots" to promote 

corporate compliance. We reported that the February 22, 2023 announcement of 

the Voluntary Self-Disclosure Policy ("VSD Policy") came as no surprise, and the 

Pilot Program is the next effort in the DOJ's focus on building a base for corporate 

criminal enforcement and prevention, reemphasizing individual accountability, and 

rewarding companies' investments in compliance. 

NEW SETTLEMENT REQUIREMENT: COMPLIANCE-
PROMOTING COMPENSATION PROGRAM 

As part of the Pilot Program, DOJ will, as of March 15, 2023, require that a 

company settling a criminal matter institute "compliance-promoting criteria" within 

its compensation and bonus system. 

The memo on the Pilot Program discusses how companies can create both 

positive and negative incentives through their compensation and bonus programs 

to promote executives' and employees' adherence to compliance policies and 

provides examples: 

1. a prohibition on bonuses for employees who do not satisfy compliance 

performance requirements; 

2. disciplinary measures for employees who violate applicable law and 

others who both: 

https://www.cliffordchance.com/briefings/2022/09/more-sticks-than-carrots-in-doj-s-new-guidance.html
https://www.justice.gov/opa/speech/assistant-attorney-general-kenneth-polite-jr-delivers-keynote-aba-s-38th-annual-national
https://www.justice.gov/opa/speech/file/1571906/download
https://www.justice.gov/opa/speech/deputy-attorney-general-lisa-monaco-delivers-remarks-american-bar-association-national
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/More%20Sticks%20Than%20Carrots%20In%20DOJ's%20New%20Guidance.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2023/02/To%20Disclose,%20Or%20Not%20To%20Disclose,%20DOJ%20Answers%20The%20Question.pdf
https://www.justice.gov/opa/speech/file/1571906/download
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A. had supervisory authority over the employee(s) or business area 

engaged in the misconduct and 

B. knew of, or were wilfully blind to, the misconduct; and 

3. incentives for employees who demonstrate full commitment to compliance 

processes. 

According to DOJ, by including compliance-related criteria in compensation and 

bonus systems, individuals will have "skin in the game" and personal incentives to 

comply with a company's compliance framework. However, there appears to be an 

understanding that the development and implementation of such policies, 

particularly in larger, multi-national corporate entities may be complicated. The 

Pilot Program provides some discretion to prosecutors to work with companies, 

including to address the limitations that non-U.S. law may impose on being able to 

institute such policies. 

FINE REDUCTION FOR COMPANY-IMPOSED CLAWBACKS 

The second part of the Pilot Program is that the Criminal Division will reduce fines 

for companies who claw back compensation from wrongdoers. The settling 

company will receive a credit against any penalty due equal to the amount of 

compensation the company is attempting to claw back from the corporate 

wrongdoers ("Possible Clawback Reduction"). If the company successfully claws 

back the compensation, the company gets to keep the money it recoups, a strong 

incentive to do so. If the company is unsuccessful in its clawback efforts, the 

company must pay the Possible Clawback Reduction less any amount the 

company successfully recouped. How the Possible Clawback Reduction amount 

will factor into global settlements with other U.S. (or non-U.S.) authorities and 

regulators, remains to be seen. 

DOJ also recognizes the potential difficulty with clawback programs. If a company 

makes a good faith effort to claw back compensation from executives and 

employees who engaged in wrongdoing but is unsuccessful, the company may 

still be eligible, at the prosecutor's discretion, to receive a penalty reduction of up 

to 25% of the amount of compensation the company attempted to claw back. 

Clawback programs are becoming an increasingly popular tool in the United 

States in efforts to promote individual accountability. NYSE and NASDAQ just 

released their proposed clawback rules for listed companies, as required by an 

SEC rule that came into effect January 27, 2023. The proposed rules would 

require that listed companies adopt a clawback policy for all incentive-based 

compensation erroneously received by executive officers triggered when the 

listing company is required to prepare an accounting restatement due to material 

non-compliance with any financial reporting requirement under the securities laws 

(which we wrote about here). 

KEY TAKEAWAYS 

The Pilot Program is indicative of DOJ putting real money on the line when it 

comes to individual accountability and incentivizing companies to implement 

programs to support the DOJ's initiative. DAG Monaco explicitly stated that the 

DOJ "intend(s) this program to encourage companies who do not already factor 

compliance into compensation to retool their programs and get ahead of the 

https://www.nyse.com/publicdocs/nyse/markets/nyse/rule-filings/filings/2023/SR-NYSE-2023-12.pdf
https://listingcenter.nasdaq.com/assets/rulebook/NASDAQ/filings/SR-NASDAQ-2023-005.pdf
https://www.sec.gov/rules/final/2022/33-11126.pdf
https://www.cliffordchance.com/briefings/2022/11/beware-the-claw--new-sec-mandated-listing-standards-to-require-i.html
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curve." To follow this advice, companies should bring together compliance, 

litigation and executive compensation counsel, to determine how best to 

implement compliance-related criteria into their performance reviews and bonus 

systems, as well as develop sustainable clawback procedures for executives and 

employees who engage in misconduct, and be prepared to use and defend them if 

the need arises. 

 

HOW WE CAN HELP 

Watershed developments in U.S. enforcement initiatives increasingly need to be 

considered on a global enterprise-wide basis. With our integrated approach across 

regulatory compliance, litigation and employment law disciplines in the United 

States and through our global network, Clifford Chance can help your company 

assess whether and how to react to DOJ enforcement trends with respect to 

compliance issues and individual accountability. 

  



  

TWO-SIDES OF THE COIN: NEW DOJ PILOT 
PROGRAM TIES EMPLOYEE COMPENSATION 

TO COMPLIANCE IN CORPORATE CRIMINAL 
SETTLEMENTS 

 

 
  

  

4 |   March 2023 
 

Clifford Chance 

CONTACTS 

   

Joshua Berman 
Partner 

T +1 202 912 5174 
E joshua.berman 
@cliffordchance.com 

David DiBari 
Partner 

T +1 202 912 5098 
E david.dibari 
@cliffordchance.com 

Glen Donath 
Partner 

T +1 202 912 5138 
E glen.donath 
@cliffordchance.com 

   

Celeste Koeleveld 
Partner 

T +1 212 878 3051 
E celeste.koeleveld 
@cliffordchance.com 

Paul Koppel 
Partner 

T +1 212 878 8269 
E paul.koppel 
@cliffordchance.com 

Chris Morvillo 
Partner 

T +1 212 878 3437 
E christopher.morvillo 
@cliffordchance.com 

   

Vasu Muthyala 
Partner 

T +65 6661 2051 
E vasu.muthyala 
@cliffordchance.com 

Daniel Silver 
Partner 

T +1 212 878 4919 
E daniel.silver 
@cliffordchance.com 

Michelle Williams 
Partner 

T +1 202 912 5011 
E michelle.williams 
@cliffordchance.com 

 

Jamal El-Hindi 
Counsel 

T +1 202 912 5167 
E jamal.elhindi 
@cliffordchance.com 

Natalie Hoehl 
Associate 

T +1 212 880 5723 
E natalie.hoehl 
@cliffordchance.com 

Larysa Kern 
Law Clerk 

T +1 212 878 8222 
E larysa.kern 
@cliffordchance.com 

 
 
 

This publication does not necessarily deal with 
every important topic or cover every aspect of 
the topics with which it deals. It is not 
designed to provide legal or other advice.     

www.cliffordchance.com 

Clifford Chance, 2001 K Street NW, 

Washington, DC 20006-1001, USA 

© Clifford Chance 2023 

Clifford Chance US LLP 

      

Abu Dhabi • Amsterdam • Barcelona • Beijing • 

Brussels • Bucharest • Casablanca • Delhi • 

Dubai • Düsseldorf • Frankfurt • Hong Kong • 

Istanbul • London • Luxembourg • Madrid • 

Milan • Munich • Newcastle • New York • Paris 

• Perth • Prague • Rome • São Paulo • 

Shanghai • Singapore • Sydney • Tokyo • 

Warsaw • Washington, D.C. 

Clifford Chance has a co-operation agreement 

with Abuhimed Alsheikh Alhagbani Law Firm 

in Riyadh. 

Clifford Chance has a best friends relationship 

with Redcliffe Partners in Ukraine. 

  


