FINRA'S FIRST CAUTION ON ESG

On January 10, 2023, the Financial Industry Regulatory Authority
("FINRA") issued its 2023 Report on FINRA’s Examination and
Risk Monitoring Program ("2023 Report").

FINRA is a government-authorized not-for-profit organization that oversees U.S.
broker-dealers. While FINRA has referenced ESG previously, including in
statements by its Chair (but, notably, not in FINRA's 2022 Report on FINRA’s
Examination and Risk Monitoring Program), the 2023 Report is the first time
FINRA has cautioned its members on communications relating to ESG.

Under its "communication with Public" guidance, FINRA focuses on firms offering
products that promote ESG factors and provides a list of questions regarding
communications, asking "Do your communications:

e contain claims that are unsupported by or inconsistent with information
contained in the product's offering documents;

e lack risk disclosure or language necessary to balance any promotional
claims regarding ESG; or

e use rankings, ratings or awards that lack a sound basis or are
unwarranted or misleading based on the criteria used or factors
considered?"

FINRA then provides recommendations for those promoting ESG funds including
implementing and maintaining reasonably designed procedures for
communications promoting ESG factors, including:

e reviewing communications to ensure that ESG-related claims are
consistent with and supported by applicable offering documents;

e balancing statements promoting ESG factors by prominently describing
the risks associated with ESG funds, including that: (i) ESG-related
strategies may not result in favorable investment performance; (ii) there is
no guarantee that the fund’s ESG-related strategy will be successful; and
(iii) the fund may forego favorable market opportunities in order to adhere
to ESG-related strategies or mandates.

Firms that offer ESG-branded or marketed funds should take heed of FINRA's
guidance and recommendations and review their communications around those
funds. Further given the heightened scrutiny that those marketing ESG funds are
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facing from both politicians and investors, this is not a topic that will decrease in
attention. Our team can support in the review of marketing and communication
materials to ensure best practices in this developing space.
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