EU SECURITISATION REVIEW: TWO
MONTHS ON

On 10 October this year, the European Commission published
its widely anticipated review report (the "Report") on the
functioning of the EU Securitisation Regulation (the "EUSR").
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reporting requirements under Article 7, so institutional investors are really just
checking the sell side's homework.

Third country securitisations

The picture is a bit more difficult where none of the sell-side entities on a deal
have direct obligations to comply with the EUSR. The question for EU
regulated investors has been, since the EUSR first came into force, whether
the EUSR was effectively prohibiting EU regulated investors from putting their
cash into deals with issuers and sponsors outside of the EU unless reporting
on those transactions was produced in line with the EUSR reporting
requirements, not just in substance but also in (highly prescriptive) form. A
wide range of views developed, but eventually a significant number of market
participants came to the conclusion that — provided they received adequate
information to do responsible credit due diligence — there was no strict
requirement for EU institutional investors to receive reporting in the precise EU
format. EU institutional investors were therefore commonly investing in third-
country securitisations without fully EU-aligned reporting.

The Report has resolved this question by confirming that EU institutional
investors in third-country securitisations" are required to check for full Article 7
information, in both form and substance. They do not have discretion to decide
that disclosure in another format is "materially comparable information" and
invest anyway.

The Commission did acknowledge that there has been some confusion on this
point in the market and that the issue may merit reconsideration in the context
of future amendments to the level 1 text, but the issue here is a timing one.
There is no grandfathering in respect of this interpretation of the Article 5(1)(e)
requirements — indeed it is in some sense retroactive since formally what the
Report does is interpret an obligation that has been on EU institutional
investors since 1 January 2019. While we think the issue with existing non-
compliant positions held is manageable (as to which see below), read strictly
the Report does impose an immediate stop on further investments in
securitisations that do not provide full Article 7 disclosure, and amendments to
either Article 7 or the detailed disclosure rules made under it will not be
immediate.

New templates: a way forward?

As the Report points out, its separate recommendation to move towards
simpler and less prescriptive reporting templates for private securitisations
should help to solve the problem in the medium term. There is certainly
widespread market support for a new, simpler private securitisation reporting
template. The Commission's hope — shared by many market participants — is
that this new template will serve the purpose of providing regulators with
information they need to understand and regulate the market while
recognising that, in private transactions, investors can negotiate appropriate
disclosure for themselves reflecting what they really need to conduct
appropriate, responsible due diligence. These recommendations are
discussed further below but it is clear that they won't be a panacea. ESMA
has started to engage on the question of private templates and there is a
consultation process due to take place in 2023 but we will not have new
reporting templates next week; indeed, given the legislative process
necessary to implement the new templates, there is a reasonable chance we

1 Securitisations where none of the sell-side entities is located in the EU.
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won't even have them next year. New templates may still go beyond what
issuers and sponsors of third-country securitisations can or would be willing to
provide and — despite the Commission's clear direction of travel in the Report
— it is not certain that ESMA will produce a single new template across all
asset classes or that there will be uniform requirements for all types of
underlying exposures. Indeed, given the clear "back-to-basics" approach
ESMA is taking in its initial, informal industry consultations on this work, it is
hard to say very much at all about what the templates will look like after the
current review exercise has finished.

The problem of existing positions

In the meantime, investors holding potentially non-compliant positions will
need to consider what consequences or enforcement action there might be
under their relevant regulatory prudential framework? and what next steps
should be. On the investment side, the details will vary according to the type
of institutional investor, but there is no cause to begin conducting an
immediate fire sale of non-compliant positions. It is highly unlikely that would
be appropriate or in the best interests of investors, and most prudential
regulatory frameworks place an overriding obligation on institutional investors
to take action in the best interests of their investors. Rather, EU institutional
investors with existing non-compliant positions should seek advice on their
particular situation, with the most likely outcome being that they will need to
identify their non-compliant positions and make a detailed plan in order to
determine in each case whether it is best to try to make the position compliant,
dispose of it, or document why the position is being kept despite its lack of
compliance.

On the question of consequences on institutional investors for entering into
these non-compliant positions, it will again be a question for the relevant
prudential regulatory framework. That said, it would be surprising if regulatory
authorities were to take a harsh view of historic non-compliance in this case
given that most EU institutional investors will have followed their then-current
procedures which were, in turn, based on their reasonable interpretation of the
law at the time. It also helps that the Commission has acknowledged that
there has historically been significant confusion about what Article 5(1)(e)
required in respect of third country securitisations.

So what do we do while we wait for new templates?

This problem is more difficult. EU institutional investors have been on notice
since 10 October 2022 that Article 5(1)(e) requires them to get full EU-style
disclosure even in respect of third country securitisations. That said, the
Request for Relief points out a number of real problems with this, and offers
several illustrative examples of the damage this approach would cause. It is,
therefore, the product of a significant number of industry bodies seeking to
combine forces and obtain some clarity on the immediate way forward.

As pointed out in the Request for Relief, it seems vanishingly unlikely that
great numbers of third country sell-side entities would be prepared to start
producing Article 7 disclosure now, in the context of those disclosure rules
being actively under review. Many will at least want to wait and see what the
new private securitisation templates look like before committing significant
time and resources to systems updates and training. The Commission itself
recognises that the level 1 text "de facto excludes EU institutional investors

2 There are no sanctions provided for under the EUSR itself.
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from investing in certain third-country securitisations". That EU institutional
investors would be excluded from a significant portion of this market is an
issue not just in the interim period before new private securitisation templates
are introduced. Being cut-off from opportunities in this way could lead to less
diversification of risk, the erosion of borrower/investor relationships which
have been established over many years and the loss of skills and resources
where business lines are narrowed. At a wider level, investors in pension
funds, for example, may lose out on opportunities for yield and exposure to
certain asset classes and jurisdictions and there may be knock-on effects for
liquidity in securitisation markets which could in turn increase the cost of
certain types of funding to the real economy.

In the absence of powers to grant US-style "no action" relief, the Request for
Relief proposes that guidance should be issued by the European Supervisory
Authorities® to national regulators that they should take a proportionate and
risk-based approach in their day-to-day-supervision and enforcement of Article
5(1)(e). This would have the advantage of giving some comfort to investors
that they could continue to make investments in third country securitisations
between now and the time any new disclosure templates are published. It
also reflects the fact that the credit work being done on these transactions
often reflects, in substance if not in form, the diligence an investor would be
required to undertake under the EUSR. Until the Request for Relief gets a
response, EU investors will need to think carefully about what their risk
appetite is when considering investments in third country securitisations.

PUBLIC VS PRIVATE: A MORE NUANCED APPROACH
ON TRANSPARENCY

In addition to the Article 5(1)(e) question, the Report looks at reporting more
widely and recognises that current requirements in relation to transparency
are not well matched to the needs of investors.

The Report notes that there are some issues with specific fields in the ESMA
reporting templates, for example, where the required information isn't clear or
is required to be provided more than once. It also queries the necessity of
requirements for loan-by-loan data for all assets classes, notably the most
granular and dynamic pools.

The Commission has therefor invited ESMA to review the forms of disclosure
templates in order to make certain fields more user-friendly and aligned to
investor needs. As mentioned above, ESMA is currently considering this
mandate along with the mandate to produce a separate template for
disclosure in respect of private securitisation. ESMA has not given any
indication of where it might come out, but it is clear from its initial consultation
that (within the limits of the level 1 text), it is very much going back to basics
and taking a wide view of its mandate, making it extremely difficult to predict
what form any disclosure templates made under the EUSR will take following
the current review exercise, or whether any market expectations formed based
on the Report will be met.

To the extent that private securitisation templates are produced and these are
much simpler than those for public deals, the Commission has expressed
some concern that this should not drive more transactions into the private
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3 The collective term for the European Securities and Markets Authority (ESMA), the European Banking Authority

(EBA) and the European Insurance and Occupational Pensions Authority (EIOPA).
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markets. It was clear from the Report that the Commission is alive to the
potential for the distinction to be exploited in the future. This may become an
area of increased focus for regulators in light of this proposed bifurcation of
reporting requirements between private and public deals. It is not clear how
the Commission would propose to monitor what it considers to be the
appropriate categorisation of private securitisations although it may initially
look at transaction volumes as compared to previous periods as a yard stick.

GREEN SECURITISATION AND PRUDENTIAL ISSUES

In addition to disclosure and due diligence, there has been progress in two
other areas mentioned in the report.

On sustainable securitisation, the Report endorsed the EBA's suggestion to
incorporate securitisation into the forthcoming European Green Bond
Standard (the "EuGBS"). The regulation implementing the EuGBS is currently
in the final stages of the EU legislative process, with the final political
agreement expected in January. We understand, however, that the intention
remains to incorporate significant securitisation-specific drafting so as to make
the EuGBS useable by securitisations. This is despite the fact that none of the
Commission, Council or Parliament's versions of the legislation included
significant provisions of this type (although the Parliament's version did
include the general principle).

On prudential matters, the Report deferred any substantive conclusions until
The Commission received advice from the European Supervisory Authorities.
That advice was published on 12 December and is generally viewed by the
market as disappointing. Clifford Chance intends to publish a briefing on this
subject early in 2023.

CONCLUSION

Overall, the effect of the Report and the ESAs advice on prudential matters
paint a picture of an official sector (and a political environment more broadly)
that supports securitisation in principle but who may not yet be prepared to
take the steps needed to revive the product in such a way as to allow it to
contribute to the real economy on the scale of its potential.

For now, the markets are in something of a wait-and-see mode. While market
participants are actively engaging with ESMA on its review of the templates,
the outcomes of that process remain uncertain. Likewise, the Commission's
reaction to the ESAs' advice on prudential matters and the ESAs' response to
the Request for Relief. There is reason to hope for further positive
developments in 2023, but much work still to be done before they materialise!

December 2022

CLI FFORD
CHANCE

Clifford Chance | 5


https://www.eba.europa.eu/esas-publish-joint-advice-eu-commission-review-securitisation-prudential-framework

c L | F F o R D EU SECURITISATION Rﬁgﬁmggﬁ
CHANZCE

AUTHORS This publication does not necessarily deal with

every important topic or cover every aspect of
the topics with which it deals. It is not
designed to provide legal or other advice.

www.cliffordchance.com

Clifford Chance, 10 Upper Bank Street,
London, E14 5JJ

© Clifford Chance 2022

Clifford Chance LLP is a limited liability
partnership registered in England and Wales

I 4

) ) under number OC323571
Jennifer Aubry Andrew Bryan Kevin Ingram
Director - Structured Knowledge Director Partner Registered office: 10 Upper Bank Street,
Debt T +44 7950121431 T +44 7785296111 London, E14 54J
T +44 790841 71 04 E andrew.bryan E keVin.ingram We use the word 'partner' to referto a
E jennifer.aubry @cliffordchance.com @cliffordchance.com member of Clifford Chance LLP, or an

@cliffordchance.com employee or consultant with equivalent

standing and qualifications

If you do not wish to receive further
information from Clifford Chance about events
or legal developments which we believe may
be of interest to you, please either send an
email to nomorecontact@cliffordchance.com
or by post at Clifford Chance LLP, 10 Upper
Bank Street, Canary Wharf, London E14 5JJ

Abu Dhabi « Amsterdam ¢ Barcelona ¢ Beijing *

Kerstin )
Schaepersmann Brussels ¢ Bucharest » Casablanca « Delhi ¢
Counsel Dubai « Disseldorf « Frankfurt « Hong Kong *

Istanbul « London ¢ Luxembourg * Madrid «
Milan « Munich « Newcastle « New York « Paris
* Perth « Prague « Rome ¢ S&o Paulo «
Shanghai « Singapore ¢ Sydney « Tokyo *
Warsaw ¢ Washington, D.C.

T +49 1759317998

E
kerstin.schaepersmann
@cliffordchance.com

Clifford Chance has a co-operation agreement
with Abuhimed Alsheikh Alhagbani Law Firm
in Riyadh.

Clifford Chance has a best friends relationship
with Redcliffe Partners in Ukraine.

6 | Clifford Chance December 2022



EU SECURITISATION REVIEW: TWO
MONTHS ON

CONTACTS

Simi Arora-Lalani
Partner

T +44 7949747863
E simi.arora-lalani
@cliffordchance.com

A |

-

Daniel Badea
Managing Partner

T +40 722205607
E daniel.badea
@cliffordchance.com

Timothy Cleary
Partner

T +44 7984956439
E timothy.cleary

@cliffordchance.com

CL I

F FORD

CHANCE

Adam Craig
Partner

T +44 7535414134
E adam.craig

@cliffordchance.com

Lounia Czupper
Partner

T +32 496239987
E lounia.czupper
@cliffordchance.com

Eduardo Garcia
Partner

T +34 649148805
E eduardo.garcia
@cliffordchance.com

Steve Jacoby
Regional Managing
Partner CE

T +352 621303470
E steve.jacoby
@cliffordchance.com

/<

Oliver Kronat

Partner, Practice Area

Leader for GFM
(Capital Markets)

T +49 1605309086
E oliver.kronat
@cliffordchance.com

Jessica Littlewood
Global Operations and
Business
Transformation Partner

T +44 7919880907
E jessica.littlewood
@cliffordchance.com

William Sutton
Partner

T +44 7919033771
E william.sutton
@cliffordchance.com

December 2022

Emma Matebalavu
Global Head of Global
Financial Markets

T +44 7900167181
E emma.matebalavu
@cliffordchance.com

Tanja Svetina
Partner

T +39 3478090025
E tanja.svetina
@cliffordchance.com

Marc Mehlen
Partner

T +352 621150708
E marc.mehlen
@cliffordchance.com

',

Julia Tsybina
Partner

T +44 7946429832
E julia.tsybina
@cliffordchance.com

Simeon Radcliff
Partner

T +44 7798503537
E simeon.radcliff
@cliffordchance.com

v,

Christopher Walsh
Partner

T +44 7775911240
E christopher.walsh
@cliffordchance.com

»

Pry

José Manuel
Cuenca
Partner

T +34 659779911
E josemanuel.cuenca
@cliffordchance.com

Jonathan Lewis
Partner

T +33 687752499
E jonathan.lewis
@cliffordchance.com

Julien Rochérieux
Partner

T +33 632460314
E julien.rocherieux
@cliffordchance.com

Maggie Zhao
Partner
T +44 7931229292

E maggie.zhao
@cliffordchance.com

Clifford Chance | 7



	EU Securitisation Review: two months on
	On 10 October this year, the European Commission published its widely anticipated review report (the "Report") on the functioning of the EU Securitisation Regulation (the "EUSR"). The aspects of the Report dealing with the EUSR disclosure regime (and...
	Background and focus of the review report
	For a general summary of the contents of the Report, see our initial briefing  on it, available here.
	The Report sets out a number of proposals, guidance and clarifications which are already starting to have an impact on issuers, investors, sponsors and other transaction participants in the European securitisation market.

	Article 5(1)(e) problem and Private templates
	Two months out from the publication of the Report and the spotlight remains on the Commission's statements in relation to the interpretation of Article 5(1)(e) of the EUSR.  So much so that on 9 December 2022, thirteen major trade associations signed...
	Article 5(1)(e) sets out the requirement for institutional investors to verify that the sell side entities in securitisations (the originator, the sponsor or the SSPE) have, "where applicable", made available the information mandated under Article 7 ...
	In respect of securitisations where there is at least one EU sell-side entity, this tends to be relatively straightforward, if a bit burdensome. There is a direct obligation for EU originators, sponsors and SSPEs to comply with the reporting requirem...
	Third country securitisations
	The picture is a bit more difficult where none of the sell-side entities on a deal have direct obligations to comply with the EUSR. The question for EU regulated investors has been, since the EUSR first came into force, whether the EUSR was effective...
	The Report has resolved this question by confirming that EU institutional investors in third-country securitisations0F  are required to check for full Article 7 information, in both form and substance. They do not have discretion to decide that discl...
	The Commission did acknowledge that there has been some confusion on this point in the market and that the issue may merit reconsideration in the context of future amendments to the level 1 text, but the issue here is a timing one.  There is no grand...
	New templates: a way forward?
	As the Report points out, its separate recommendation to move towards simpler and less prescriptive reporting templates for private securitisations should help to solve the problem in the medium term.  There is certainly widespread market support for...
	The problem of existing positions
	In the meantime, investors holding potentially non-compliant positions will need to consider what consequences or enforcement action there might be under their relevant regulatory prudential framework1F  and what next steps should be.  On the investm...
	On the question of consequences on institutional investors for entering into these non-compliant positions, it will again be a question for the relevant prudential regulatory framework. That said, it would be surprising if regulatory authorities were...
	So what do we do while we wait for new templates?
	This problem is more difficult. EU institutional investors have been on notice since 10 October 2022 that Article 5(1)(e) requires them to get full EU-style disclosure even in respect of third country securitisations. That said, the Request for Relie...
	As pointed out in the Request for Relief, it seems vanishingly unlikely that great numbers of third country sell-side entities would be prepared to start producing Article 7 disclosure now, in the context of those disclosure rules being actively unde...
	In the absence of powers to grant US-style "no action" relief, the Request for Relief proposes that guidance should be issued by the European Supervisory Authorities2F  to national regulators that they should take a proportionate and risk-based appro...

	Public vs private: a more nuanced approach on transparency
	In addition to the Article 5(1)(e) question, the Report looks at reporting more widely and recognises that current requirements in relation to transparency are not well matched to the needs of investors.
	The Report notes that there are some issues with specific fields in the ESMA reporting templates, for example, where the required information isn't clear or is required to be provided more than once. It also queries the necessity of requirements for ...
	The Commission has therefor invited ESMA to review the forms of disclosure templates in order to make certain fields more user-friendly and aligned to investor needs. As mentioned above, ESMA is currently considering this mandate along with the manda...
	To the extent that private securitisation templates are produced and these are much simpler than those for public deals, the Commission has expressed some concern that this should not drive more transactions into the private markets. It was clear fro...

	Green Securitisation and prudential issues
	In addition to disclosure and due diligence, there has been progress in two other areas mentioned in the report.
	On sustainable securitisation, the Report endorsed the EBA's suggestion to incorporate securitisation into the forthcoming European Green Bond Standard (the "EuGBS"). The regulation implementing the EuGBS is currently in the final stages of the EU le...
	On prudential matters, the Report deferred any substantive conclusions until The Commission received advice from the European Supervisory Authorities. That advice was published on 12 December and is generally viewed by the market as disappointing. Cl...

	Conclusion
	Overall, the effect of the Report and the ESAs advice on prudential matters paint a picture of an official sector (and a political environment more broadly) that supports securitisation in principle but who may not yet be prepared to take the steps n...
	For now, the markets are in something of a wait-and-see mode. While market participants are actively engaging with ESMA on its review of the templates, the outcomes of that process remain uncertain. Likewise, the Commission's reaction to the ESAs' ad...



	This publication does not necessarily deal with every important topic or cover every aspect of the topics with which it deals. It is not designed to provide legal or other advice.
	www.cliffordchance.com
	Clifford Chance, 10 Upper Bank Street, London, E14 5JJ
	© Clifford Chance 2022
	Clifford Chance LLP is a limited liability partnership registered in England and Wales under number OC323571
	Registered office: 10 Upper Bank Street, London, E14 5JJ
	We use the word 'partner' to refer to a member of Clifford Chance LLP, or an employee or consultant with equivalent standing and qualifications
	If you do not wish to receive further information from Clifford Chance about events or legal developments which we believe may be of interest to you, please either send an email to nomorecontact@cliffordchance.com or by post at Clifford Chance LLP, 1...
	Abu Dhabi • Amsterdam • Barcelona • Beijing • Brussels • Bucharest • Casablanca • Delhi • Dubai • Düsseldorf • Frankfurt • Hong Kong • Istanbul • London • Luxembourg • Madrid • Milan • Munich • Newcastle • New York • Paris • Perth • Prague • Rome • S...
	Clifford Chance has a co-operation agreement with Abuhimed Alsheikh Alhagbani Law Firm in Riyadh.
	Clifford Chance has a best friends relationship with Redcliffe Partners in Ukraine.

