SCOPE OF AVAILABLE RELIEF FOR
QUOTATIONS FOR RULE 144A FIXED
INCOME SECURITIES AFTER FIRST
PHASE OF TRANSITIONAL RELIEF
EXPIRES

January 3 of 2023 is the last day of the first phase of transitional
relief from a U.S. rule that specifies the conditions under which a
broker-dealer may legally publish or submit quotations for
unlisted fixed income securities in a quotation medium. During
this first phase, the staff of the Division of Trading and Markets of
the U.S. Securities and Exchange Commission (the "SEC") are
not recommending enforcement action pursuant to Rule 15¢2-11
under the U.S. Securities Exchange Act of 1934, as amended
(the "Exchange Act"), if a broker-dealer publishes or submits
quotations in a quotation medium for fixed income securities sold
pursuant to Rule 144A ("Rule 144A fixed income securities")
under the Securities Act of 1933, as amended (the "Securities
Act"). During the second and third phases, the no-action letter
dated December 16, 2021 issued by the staff of the SEC's
Division of Trading and Markets (the "December 2021 Letter",
available here) imposes additional conditions on a broker-dealer
publishing or submitting quotations for Rule 144A fixed income
securities. This briefing discusses these additional conditions
and related practical implications for issuers of Rule 144A fixed
income securities.

BACKGROUND

Rule 15¢2-11 implements Section 15(c)(2) of the Exchange Act, which prohibits a
broker-dealer from engaging in certain fraudulent, deceptive or manipulative acts
or practices. Specifically, this rule sets forth the circumstances under which a
broker-dealer would be permitted to publish or submit quotations in a quotation
medium for a security that is not listed on a U.S. national securities exchange.
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Key issues

Rule 15¢2-11 generally
prohibits a broker-dealer from
publishing quotations for an
unlisted security when specified
current information about the
issuer is not publicly available.

Since at least September 2021,
the SEC staff has taken the
view that Rule 15c2-11 applies
to unlisted fixed income
securities (including Rule 144A
fixed income securities) as well
as OTC equity securities.

A December 2021 no-action
letter provides phased relief to
allow additional time for broker-
dealers to implement changes
necessary to address the
expanded interpretation of Rule
15c2-11.

After the end of Phase 1,
broker dealers will only be
permitted to publish quotes for
Rule 144A fixed income
securities if the Rule 144A(d)(4)
information is publicly available
or if the securities or issuer
qualify for another category of
relief under the December 2021
Letter.
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https://www.sec.gov/files/fixed-income-rule-15c2-11-nal-finra-121621.pdf
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TRANSITIONAL RELIEF EXPIRES

Any of the following would generally constitute a "quotation” for purposes of Rule
15c2-11:

e any bid or offer at a specified price with respect to a security;

e any indication of interest by a broker-dealer in receiving bids or offers
from others for a security; or

e any indication by a broker-dealer that wishes to advertise its general
interest in buying or selling a particular security.

In 2020, Rule 15c2-11 was amended to enhance disclosure and investor
protection in the over-the-counter ("OTC") market by generally prohibiting a
broker-dealer from publishing quotations for an unlisted security when specified
current information about the security's issuer (described below) is not publicly
available.

Since its initial adoption in 1971, Rule 15c¢2-11 was implemented and enforced by
the SEC to target fraud in the largely retail, OTC equity markets. During 2021,
market participants raised concerns with the SEC staff about the potentially
significant negative effects of amendments to Rule 15c2-11 on trading in the fixed-
income markets. In connection with a temporary no-action letter dated September
24, 2021, the staff of the SEC's Division of Trading and Markets confirmed its view
that Rule 15c2-11 also applied to fixed income securities, including debt securities
sold only to qualified institutional buyers in reliance on Rule 144A under the
Securities Act of 1933 ("Rule 144A"). The December 2021 Letter provides phased
no-action relief to provide additional time for broker-dealers to implement
operational and systems changes necessary to address the SEC staff's expanded
interpretation of Rule 15c2-11. While Rule 144A already requires issuers of Rule
144A fixed income securities to make certain current information available to
investors who are eligible to invest in their securities, this new interpretation of
Rule 15c¢2-11 will only permit broker-dealers to publish or submit quotes for Rule
144A fixed income securities if they can confirm that the relevant current
information is publicly available. Broker-dealers seeking to publish or submit
quotes for Rule 144A fixed income securities may face difficulties, however, after
Phase 1 relief expires because the terms of most currently outstanding Rule 144A
fixed income securities do not include any contractual requirements to make the
relevant current information publicly available.

Neither Rule 15¢2-11 or the December 2021 Letter expressly address their
application to non-U.S., non-SEC registered broker-dealers who publish
quotations for Rule 144A fixed income securities offshore. Accordingly, it is
theoretically possible that the SEC could expect a non-U.S. broker-dealer who
transacts with U.S. institutional investors pursuant to Rule 15a-6 to comply with
Rule 15¢2-11 or the conditions of the December 2021 Letter.

CONDITIONS FOR PHASE 2 NO-ACTION RELIEF

The second phase of transitional relief from Rule 15¢2-11 provided by the
December 2021 Letter will be available from January 4, 2023 through January 4,
2024. Unless a Rule 144A fixed income security or its issuer qualifies for at least
one of the below described "Appendix B" categories, Phase 2 relief would only be
available if the broker-dealer publishing or submitting the quotation has
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determined current information about the issuer, consistent with Rule 15¢2-11(b),
is publicly available. The information requirement specified in Rule 144A(d)(4) is
considered by the SEC staff to be "consistent with Rule 15¢2-11(b)" for purposes
of the December 2021 Letter. Rule 15c2-11 specifies that "publicly available"
means available:

e on the issuer's website;

e on EDGAR (the SEC's public filings database, in which SEC-registered
public companies file their reports) or on the website of a state or federal
agency;

e on awebsite of a qualified interdealer quotation system, a registered
national securities association, or a registered broker or dealer; or

e through an electronic information delivery system that is generally
available to the public in the primary trading market of a foreign private
issuer.

If access to relevant issuer information is restricted by a user name, password,
fees, or other similar restraints, the information would not be considered to be
publicly available.

Appendix B Categories

During Phase 2, a broker-dealer would not need to make such a determination if
the issuer or fixed income security (as applicable) qualifies for any of the following
categories listed in Appendix B of the December 21 Letter:

e Exchange Traded Issuer: the issuer of the relevant fixed income
security has a class of securities listed on a U.S. national securities
exchange (i.e., NYSE or Nasdaq);

e Public Reporting Issuer: the issuer of the relevant fixed income security
is subject to the ongoing public reporting requirements of the Exchange
Act and has filed all required periodic reports during the preceding 12
months (or such shorter period that the issuers was required to file such
reports);

e Rule 12g3-2(b) Exempt Issuer: the issuer of the fixed income security
has a class of equity securities that is exempt from registration pursuant
to Rule 12g3-2(b) under the Exchange Act;

o To qualify for the Rule 12g3-2(b) exemption, an issuer must:

= be a foreign private issuer that is not subject to the
ongoing public reporting requirements of the Exchange
Act;

= have listed equity securities on one or more exchanges
outside the United States that constitute the primary
trading market for those securities; and

= publish in the English language on its website (or other
electronic information delivery system) all material
information that it distributes to its security holders,
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makes public under the laws of its home country or files
with is principal securities exchange.

o The existence of an unlisted American Depositary Receipt (ADR)
program (sponsored or unsponsored) would be an indicator that
either the issuer or a depositary bank had made a determination
that the issuer qualifies for the exemption provided by Rule 12g3-
2(b).

¢ Non-U.S. Sovereign Debt: the relevant fixed income security is foreign
sovereign debt or a debt security guaranteed by a foreign government;

e Bank: the issuer of the relevant fixed income security is a bank (as
defined in Section 3(a)(6) of the Exchange Act), a bank holding company
and certain other U.S. financial institutions; and

e Publicly-available determination: a qualified interdealer quotation
system makes a publicly-available determination that there is current and
publicly available information about the issuer for a class of the issuer's
securities that is eligible for certain exceptions provided in Rule 15c2-
11(f).

CONDITIONS FOR PHASE 3 NO-ACTION RELIEF

Phase 3 relief provided by the December 2021 Letter would be available on and
after January 5, 2024 (with no end date specified) if the relevant fixed income
security qualifies for Phase 2 relief as described above and either:

e the fixed income security is foreign sovereign debt or a debt security
guaranteed by a foreign government; or

e awebsite link directly to current and publicly available information about
the issuer (consistent with Rule 15¢2-11(b)) is available on the quotation
medium on which the security is being quoted, provided that the broker-
dealer has determined at least on an annual basis that the website link
and its underlying information is current.

As noted above, the information requirement specified in Rule 144A(d)(4) is
considered to be consistent with Rule 15¢2-11(b).

POTENTIAL IMPACT OF THE END OF PHASE 1 ON
SECONDARY MARKET FOR OUTSTANDING RULE 144A
FIXED INCOME SECURITIES

Unless the issuer of the relevant fixed income security makes publicly available all
of the information contemplated by Rule 15¢2-11 or is eligible for Phase 2 no-
action relief under the December 2021 Letter, U.S. federal securities law will
prohibit a broker-dealer from publishing or submitting quotations on a quotation
medium for Rule 144A fixed income securities. While offers and bids for any such
securities could continue to be bilaterally communicated via person-to-person
conversations, trading volume will likely be significantly reduced, the price
discovery process will become less efficient, which could negatively impact the
valuation of these securities. To prevent serious disruptions in the trading of their
currently outstanding Rule 144A fixed income securities, issuers unable to qualify
for any of the above described "Appendix B" categories will want to consider
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whether to voluntarily make their Rule 144(d)(4) information publicly available (for
example, by posting the information on the issuer's website) before the end of
Phase 1.

POTENTIAL IMPACT OF THE END OF PHASE 1 ON
OFFERING DOCUMENTS, PURCHASE AGREEMENTS AND
INDENTURES FOR RULE 144A FIXED INCOME SECURITIES

Many participants in recent offerings of Rule 144A fixed income securities have
been anticipating and evaluating the impact of the SEC's new interpretation of
Rule 15¢2-11 and the upcoming expiration of Phase 1 relief under the December
2021 Letter. For example, numerous recent offering documents for asset-backed
securities sold pursuant to Rule 144A have included references to amended Rule
15c2-11 or the SEC's interpretation of that rule in liquidity-related risk factor
disclosures. Privately held issuers who do not qualify for any of the "Appendix B"
categories described above and are not interested in making their Rule 144(d)(4)
information publicly available will want to consider including similar risk factor
disclosures in their offering documents. Investors may request issuers to pay
higher yields for new issuances of Rule 144A fixed income securities that will likely
not qualify Phase 2 relief, which would increase the cost of financing.

To the extent an issuer qualifies for any of the "Appendix B" categories,
transaction participants will want to consider whether to document eligibility for
Phase 2 relief provided by the December 2021 Letter in the representations and
warranties section of the purchase agreement. In addition, transaction participants
might consider including in the reporting covenant of the related indenture a
requirement to make Rule 144(d)(4) information publicly available on the issuer's
website in certain circumstances — such as when the issuer no longer has a class
of securities listed on a U.S. national securities exchange or no longer has a class
of equity securities exempt from registration pursuant to Rule 12g3-2(b) under the
Exchange Act.

September 2022

CLI FFORD
CHANCE

Clifford Chance | 5



SCOPE OF AVAILABLE RELIEF FOR
QUOTATIONS FOR RULE 144A FIXED INCOME
SECURITIES AFTER FIRST PHASE OF
TRANSITIONAL RELIEF EXPIRES

CLI FFORD
CHANCE

CONTACTS

AMERICAS

Lee Askenazi
Partner

T +1 212 878 8230
E lee.askenazi
@cliffordchance.com

Cliff Cone
Partner

T +1 212 878 3180
E clifford.cone
@cliffordchance.com

Andrew Epstein
Partner

T +1 212 878 8332
E andrew.epstein
@cliffordchance.com

Steven Gatti
Partner

T +1 202 912 5095
E steven.gatti
@cliffordchance.com

Patrick Jackson
Partner

T +55 11 3019 6017
E patrick.jackson
@cliffordchance.com

Jason Myers
Partner

T +1212 878 8324
E jason.myers
@cliffordchance.com

6 | Clifford Chance

Jeff Berman
Partner

T +1 212 878 3460
E jeffrey.berman
@cliffordchance.com

Jim Cotins
Partner

T+1212 878 4944
E james.cotins
@cliffordchance.com

Jake Farquharson
Partner

T+1212878 3302
E jacob.farquharson
@cliffordchance.com

Robert Hagan
Partner

T+1202912 5161
E robert.hagan
@cliffordchance.com

Jefferey LeMaster
Partner

T 41212 878 3206
E jefferey.lemaster
@cliffordchance.com

Gareth Old
Partner

T 41212 878 8539
E gareth.old
@cliffordchance.com

Gary Brooks
Partner

T +1 212 878 8242
E gary.brooks
@cliffordchance.com

Alistair Dunlop
Partner

T +1212 878 3259
E alistair.dunlop
@cliffordchance.com

John Friel
Partner

T +1 212 878 3386
E john.friel
@cliffordchance.com

Robert Houck
Partner

T +1212 878 3224
E robert.houck
@cliffordchance.com

Matt Lyons
Partner

T +1 212 878 4922
E matthew.lyons
@cliffordchance.com

Robert Villani
Partner

T+1212 878 8214
E robert.villani
@cliffordchance.com

This publication does not necessarily deal with
every important topic or cover every aspect of
the topics with which it deals. It is not
designed to provide legal or other advice.

www.cliffordchance.com

Clifford Chance, 31 West 52nd Street, New
York, NY 10019-6131, USA

© Clifford Chance 2022

Clifford Chance US LLP

Abu Dhabi « Amsterdam ¢ Barcelona ¢ Beijing *
Brussels  Bucharest « Casablanca * Delhi «
Dubai « Dusseldorf « Frankfurt « Hong Kong
Istanbul « London « Luxembourg * Madrid »
Milan * Munich « Newcastle « New York ¢ Paris
* Perth » Prague * Rome * Sao Paulo *
Shanghai « Singapore ¢ Sydney « Tokyo *
Warsaw * Washington, D.C.

Clifford Chance has a co-operation agreement
with Abuhimed Alsheikh Alhagbani Law Firm
in Riyadh.

Clifford Chance has a best friends relationship
with Redcliffe Partners in Ukraine.

September 2022



SCOPE OF AVAILABLE RELIEF FOR
QUOTATIONS FOR RULE 144A FIXED INCOME
SECURITIES AFTER FIRST PHASE OF
TRANSITIONAL RELIEF EXPIRES

Kathleen Werner
Partner

T +1 212 878 8526
E kathleen.werner
@cliffordchance.com

Kevin Fernandez
Counsel

T +1 212 878 3059
E kevin.fernandez
@cliffordchance.com

Leah Willmore
Counsel

T +1 2029125198
E leah.willmore
@cliffordchance.com

Hank Michael
Strategic Advisory
Lawyer

T +1 212 878 8225
E hank.michael
@cliffordchance.com

ASIA PACIFIC

Gareth Deiner
Partner

T +65 6410 2202
E gareth.deiner
@cliffordchance.com

Jean Thio
Partner

T +65 6506 1956
E jean.thio
@cliffordchance.com

September 2022

Jonathan Zonis
Partner

T 41212 878 3250
E jonathan.zonis
@cliffordchance.com

Rebecca O'Brien
Counsel

T +1 212 878 8263
E rebecca.obrien
@cliffordchance.com

Matt Worden
Counsel

T 41212 878 4970
E matt.worden
@cliffordchance.com

Haoze Zheng
Foreign Law Clerk

T+1212 878 8014
E haoze.zheng
@cliffordchance.com

Liu Fang
Partner

T +852 2825 8919
E fang.liu
@cliffordchance.com

Alan Yeung
Partner

T +852 2826 3520
E alan.yeung
@cliffordchance.com

Philip Angeloff
Counsel

T+1202912 5111
E philip.angeloff
@cliffordchance.com

Jason Parsont
Counsel

T+1212 878 8213
E jason.parsont
@cliffordchance.com

Rebecca Hoskins
Professional Support
Lawyer

T+1212 878 3118
E rebecca.hoskins
@cliffordchance.com

Etherial Edetan
Associate

T +1 202 912 5926
E etherial.edetan
@cliffordchance.com

Johannes Juette
Partner

T +65 6410 2293
E johannes.juette
@cliffordchance.com

Terrence Moloney
Counsel

T +61 2 8922 8559
E terrence.moloney
@cliffordchance.com

CL

F FORD

CHANCE

Clifford Chance | 7



CLI FFORD

CHANCE

Joanne Pacewicz
Professional Support
Lawyer

T +65 6410 2248
E joanne.pacewicz
@cliffordchance.com

EUROPE

Alex Bafi
Partner

T +33 1 4405 5267
E alex.bafi
@cliffordchance.com

Dr. George Hacket
Partner

T +49 69 7199 3103
E george.hacket
@cliffordchance.com

Laura Scaglioni
Counsel

T 439 02 8063 4254
E laura.scaglioni
@cliffordchance.com

8 | Clifford Chance

John Connolly
Partner

T +44 207006 2096
E john.connolly
@cliffordchance.com

Andrew Kelly
Partner

T +44 207006 8552
E andrew.kelly
@cliffordchance.com

Dr. Axel Wittmann
Counsel

T +49 89 21632 8014
E axel.wittmann
@cliffordchance.com

Michael Dakin
Partner

T +44 207006 2856
E michael.dakin
@cliffordchance.com

Olivier Plessis
Counsel

T +33 1 4405 5487
E olivier.plessis
@cliffordchance.com

SCOPE OF AVAILABLE RELIEF FOR
QUOTATIONS FOR RULE 144A FIXED INCOME
SECURITIES AFTER FIRST PHASE OF

TRANSITIONAL RELIEF EXPIRES

September 2022



