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Most non-USD LIBOR tenors and currencies will cease 

altogether on 31 December 2021. A few Sterling and Yen 

tenors are likely to continue in a modified form (“synthetic 

LIBOR”) for a limited period, pursuant to powers given to the 

UK FCA. Such synthetic LIBOR would replace LIBOR, with 

the intention that it would be available for use in a limited 

range of "tough legacy" contracts. Those eligible contracts are 

yet to be specified by the UK FCA.  

Legislation giving the UK FCA powers to declare a critical benchmark as 
unrepresentative and to demand modification of methodologies - as well as to 
determine which contracts or arrangements might use the modified rate - are 
already in place. This was done via amendments to the UK Benchmarks 
Regulation made by the UK Financial Services Act 2021. A missing element 
was UK legislation to address contract continuity, where parties to an eligible 
contract use synthetic LIBOR, rather than the LIBOR rate specified in the 
contract. This is being addressed in a new Bill introduced into the House of 
Lords on 8 September 2021: the Critical Benchmarks (References and 
Administrators' Liability) Bill. 

In essence, the Bill provides that references to LIBOR in relevant English law 
contracts or "arrangements" will be interpreted as references to synthetic 
LIBOR. This will be the case even where the contract pre-dates this continuity 
legislation as well as the FCA’s designation of the benchmark and subsequent 
modification to create synthetic LIBOR. Whilst the Bill will have broader 
application and will not be limited to LIBOR benchmarks, LIBOR is receiving 
most focus at the moment, given the 31 December deadline. 

Time is short and the legislation is likely to be expedited, but a second reading 
debate in the House of Lords has yet to be scheduled. We will be monitoring 
the evolution of the legislation closely and are happy to answer your queries 
on the legislation. In the meantime, here are a few areas for you to consider: 

• As with the UK FCA's additional powers, the new contract continuity 

provisions are due to be implemented by amending the UK Benchmarks 

Regulation. The Bill's provisions are, however, intended to apply to any 

contract or arrangement made under the laws of England and Wales, 

Scotland or Northern Ireland (albeit subject to the UK FCA's determination 

on permitted use) and will not be limited to the narrower "use" of a 

benchmark in the UK Benchmarks Regulation. That means that the 
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contract continuity provisions may apply to non-supervised entities and 

products outside the scope of the UK Benchmarks Regulation, as well as 

to supervised entities. 

• The Bill attempts to catch all types of references in contracts or 

arrangements to FCA designated benchmarks in sweeping terms, but 

contracts will, nonetheless, need to be reviewed to assess whether or not 

they are impacted. 

• The BiIl makes clear that designation and modification will not constitute 

"cessation" of a benchmark and will therefore not activate "cessation" 

fallback triggers in contracts. It is worth noting, however, that the Bill 

carves out contracts or arrangements which have specifically contemplated 

FCA designation. Accordingly, the fallbacks within products with, for 

example, a "no longer representative" trigger should operate as intended 

by the parties. This will, though, entail careful consideration of contracts 

and fallbacks – and any mismatch between products.  

• A key discussion area earlier this year, in the context of HMT's February 

2021 consultation on "Supporting the wind-down of critical benchmarks", 

was whether a specific “safe harbour” was needed to protect parties who 

switch to synthetic LIBOR. There is no general safe harbour in this Bill. It 

does, however, provide protections for the administrator of the relevant 

benchmark (only), granting immunity from claims for damages when acting 

pursuant to the UK FCA’s direction to calculate LIBOR using a revised 

methodology by inserting a new Article 23FC into the UK Benchmarks 

Regulation. Further, the Bill provides that designation and modification of a 

benchmark will not, themselves, give cause to argue either breach of 

contract or a material change, or frustration. It also provides that Article 

23FA neither extinguishes causes of action pre-existing before the FCA 

designation nor creates a new cause of action which did not previously 

exist. 
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