UK GOVERNMENT EXTENDS FURTHER
EMERGENCY INSOLVENCY AND
COMPANY MEETINGS LEGISLATION TO
PROTECT BUSINESSES

As the number of reported cases of the coronavirus in the UK
continues to rise, certain temporary insolvency and other
measures aimed at protecting business, have now been
reinstated and extended by the UK government.

The measures that have been extended relate to the legislation that applies to
the holding of company meetings. These measures enable companies to
override, temporarily, certain requirements in their constitutional documents
and/or legislation relating to the holding of a general meeting, including class
meetings or AGMSs, enabling companies to conduct their meetings in a number
of different ways: behind "closed doors" or in hybrid or virtual-only formats.
The measures have extended the period during which companies can conduct
meetings in this way from 30 December 2020 to 30 March 2021. Whilst this
extension will be of benefit to some companies, it is unlikely to be of much
assistance to those companies with a 31 December financial year end who
would not generally hold their AGM ahead of 30 March 2021. Any further
extension of these measures beyond 30 March 2021 will require primary
legislation and there is currently no indication that any such extension will be
forthcoming and the congested legislative timetable means there is little by
way of cause for optimism in this regard. See our separate briefing for further
information on these measures.

A previous measure has also been reinstated effective from today until 30
April 2021 relating to the relaxation of the personal liability that may be
imposed on directors under the wrongful trading provisions. The measure
means that the court has to assume that for the period between 26 November
and 30 April 2021 a director is not responsible for the worsening of the
company's financial position. A previous temporary relaxation of the wrongful
trading measure expired on 30 September 2020. The legislation does not
provide any relaxation of the wrongful trading provisions for the period
between the previous measure expiring on 30 September 2020 and its
reinstatement today. Whilst the reinstatement is clearly of significant
assistance, directors will need to continue to make decisions carefully taking
into account the interests of their stakeholders, in particular their creditors, and
seek professional advice where necessary. The risks of exposure for
misfeasance or fraudulent trading or disqualification have not been alleviated.
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The permanent insolvency measures introduced on 26 June continue. They
include:

e astandalone moratorium for viable companies, which provides the
company with a payment holiday for certain payments and protection
from proceedings including enforcement;

e anew compromise procedure — the restructuring plan, modelled on a
scheme of arrangement, which permits, with the court's approval, one
class of creditors to bind others to an arrangement to eliminate,
reduce, prevent, or mitigate the effects of any financial difficulties; and
(already used for Virgin Atlantic and Pizza Express); and

e a prohibition on suppliers relying on termination clauses triggered by
formal insolvency proceedings, including the new moratorium or the
new compromise procedure. (It should be noted that to continue to
provide certainty to small suppliers whilst they attempt to recover from
any financial impact coronavirus has had on their business, they can
continue to rely on contractual termination clauses where their
customer has entered a formal insolvency procedure by virtue of the
temporary small supplier exemption which has been extended to 30
March 2021.)

The key features of each of the permanent measures are set out in the tables
at the end of our briefing published in the Summer.

If you would like to hear more about the temporary and permanent insolvency
measures please contact our restructuring and insolvency team or your usual
Clifford Chance contact.
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