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CORONAVIRUS: NYSE TEMPORARILY 
SUSPENDS CERTAIN SHAREHOLDER 
APPROVAL REQUIREMENTS  
 

On April 6, 2020, the U.S. Securities and Exchange Commission 
approved the immediate effectiveness of a rule change proposed  
by the New York Stock Exchange ("NYSE"), available here.  This 
rule change facilitates raising capital, including from related 
parties or an existing investor, by partially waiving the NYSE's 
shareholder approval requirements through the end of June, 
subject to specified conditions.  

The NYSE recognizes that the U.S. and global economies have experienced 
unprecedented disruption as a result of the COVID-19 pandemic, including 
limitations on companies' ability to operate their businesses as well as dramatic 
market declines in, and volatility and disruptions to, equity and debt markets. As a 
result, the NYSE believes that many listed companies have urgent liquidity needs 
in the next few months due to lost revenues, maturing debt obligations and for 
other capital needs.  Both recently and during the Financial Crisis of 2008-2009, 
many companies sought capital by selling significant amounts of equity in private 
placement transactions to a single investor or small group of investors, in many 
cases including existing major shareholders.  Often times, this was limited by the 
NYSE shareholder approval requirements.  

Which NYSE Shareholder Approval Requirements are 
temporarily waived?  
Subject to specified conditions described below, the NYSE is waving the 
application of shareholder approval rules that would otherwise be triggered by 
large private placements that raise capital from related parties or a single investor. 
Any transactions that benefit from this temporary rule change remain subject to 
other applicable shareholder approval requirements of the NYSE Listed Company 
Manual (the "Manual"), including the equity compensation requirements of Section 
303A.08 and the change of control requirements of Section 312.03(d). 

Approval requirements for issuances to related parties 

Section 312.03(b) of the Manual generally requires shareholder approval of any 
issuance of securities to a listed company's related parties, which includes 

https://www.sec.gov/rules/sro/nyse/2020/34-88572.pdf
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directors, officers and substantial security holders (i.e., holding 5% or more) and 
their affiliates, if the number of shares of common stock to be issued, or if the 
number of shares of common stock into which the securities may be convertible or 
exercisable, exceeds either one percent of the aggregate number of shares of 
common stock outstanding before the issuance or one percent of the pre-issuance 
voting power.   

A limited exception to this requirement permits sales of no more than 5% of the 
company's outstanding common stock to substantial security holders not 
otherwise related to the listed company for cash at a price that is not lower than 
the "Minimum Price", which is the lower of:  

• the official closing price immediately preceding the signing of the binding 
agreement; or 

• the average official closing price for the five trading days immediately 
preceding the signing of the binding agreement.  

Conditions to the temporary waiver. The NYSE will waive its shareholder 
approval requirement with respect to sales of securities to related parties (or other 
persons subject to Section 312.03(b)) through and including June 30, 2020 for 
transactions that: 

• involve the sale of a listed company's securities for cash at a price that 
meets the Minimum Price Requirement described above; and  

• are reviewed and approved by the listed company's audit committee (or a 
comparable committee comprised solely of independent directors).  

As a result of this waiver, the NYSE's application of Section 312.03(b) will be 
consistent with the application of NASDAQ Marketplace Rule 5635(a).  Subject to 
the limitation described below, this waiver permits an NYSE-listed company 
to conduct a private placement in which related parties may participate 
without any numerical restrictions on their investment. 

Limitation on the temporary waiver. This waiver is not available for any sale of 
securities by an NYSE-listed company where: 

• the proceeds are used to finance a transaction  involving the acquisition 
of stock or assets of a separate company where any director, officer or 
substantial security holder of the listed company has a 5% or greater 
interest (or such persons collectively have a 10% or greater interest), 
directly or indirectly, in the company whose stock or assets are to be 
acquired or in the consideration to be paid; and  

• the transaction or series of related transactions could result in an increase 
in outstanding common shares or voting power of 5% or more.    

20% Shareholder Approval Requirement 

Section 312.03(c) of the Manual requires shareholder approval of any transaction 
relating to 20% or more of the company's outstanding common stock or 20% or 
more of the company's voting power outstanding before such issuance other than 
a public offering for cash.    
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This requirement does not apply if the transaction is a cash sale that complies with 
the Minimum Price requirement and constitutes a "bona fide private financing" –  a 
transaction in which either: 

• a registered broker-dealer purchases the securities from the listed 
company with a view to the private sale of such securities to one or more 
purchasers; or  

• the company sells the securities to multiple purchasers, and no one such 
purchaser, or group of related purchasers, acquires, or has the right to 
acquire upon exercise or conversion of the securities, more than 5% of 
the shares of the company's common stock or more than 5% of the 
company's voting power before the sale. 

Conditions to the temporary waiver.  For listed companies seeking to rely on 
the bona fide private financing exception to the shareholder approval rule for 
issuances of more than 20% of outstanding shares or voting power, the NYSE is 
temporarily waiving both the 5% limitation of any sale to an individual investor and 
the requirement that there be multiple purchasers, so long as the transaction is a 
sale of a company's securities for cash as a price that meets the Minimum Price 
Requirement.  If any purchaser in a transaction benefitting from this waiver is a 
related party (or other person subject to Section 312.03(b)), then the listed 
company's audit committee (or a comparable committee comprised solely of 
independent directors) would also need to review and approve the transaction. 
This waiver permits an NYSE-listed company to conduct a private placement 
regardless of size, number of participating investors or amount of securities 
purchased by any single investor, so long as the securities are sold for cash 
at a price that meets the Minimum Price requirement. 
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