COMPETITOR COORDINATION OF
CORONAVIRUS RESPONSES -
HOW TO MITIGATE ANTITRUST RISKS

Various forms of cooperation among competitors may be
beneficial to improve their ability to provide needed products and
services in response to the coronavirus (COVID-19) outbreak.
Antitrust laws need not inhibit collaboration that is reasonably
necessary to enhance how competitors serve their customers.
But businesses must take certain steps to mitigate antitrust and
other legal risks.

Coronavirus collaboration

Businesses may consider whether their response to the coronavirus outbreak could be
more effective if coordinated with other businesses. However, where those businesses
are rivals, or the cooperation could otherwise result in the disclosure or receipt of
competitors’ competitively sensitive information, any collaboration should comply with
applicable antitrust laws.

Some examples of the types of coordination that may be beneficial include:

e Coordination of the supply of products or services that are likely to be in increased
demand as a result of the outbreak, in order to maximise the industry’s ability to
meet that demand. For instance, groceries suppliers might coordinate home
deliveries to maximise capacity, in particular in remote areas, or if shops are forced
to close down.

e The development of common standards (e.g. for cleaning or sanitation) and
exchanging information to the extent necessary for that purpose.

Coordinating a response to a Government requisition of supplies, to ensure that the
Government need is met to the fullest extent possible.

Coordination to address supply chain issues, e.g. minimising the risk of shortages
of key inputs by sharing information on available sources of supply and supplier
outages, implementing group purchasing arrangements or swapping purchase
volumes.

Even where the benefits of such cooperation seem obvious, businesses should be alert
to the risk that a competition authority might decide that the coordination breaches
antitrust rules, e.g. because it goes further than is reasonably necessary, the benefits
could have been achieved unilaterally or through less restrictive means, or it gives rise
to anticompetitive effects that were not justified by the benefits. Such infringements
can have various adverse consequences, including financial penalties and antitrust
damages claims.
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Key issues

e Cooperation with your competitors
could play an important role in
maximising the effectiveness of your
response to the coronavirus outbreak.

e There are various steps that
businesses should consider to
ensure that antitrust laws do not
inhibit such cooperation.

e Competition authorities will be keen
to ensure that antitrust laws do not
hamper effective responses to the
outbreak, so should be receptive to
appropriate requests for formal or
informal comfort.

¢ When responding to Government
requests for information, consider
measures to mitigate the risk that
your competitively sensitive
information is passed on to a rival.
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To guard against those risks, businesses should seek legal advice prior to discussing
any potential cooperation agreements and when considering the following options.

Lobbying for legal compulsion or a change in the law

The safest way to pursue a collaborative coronavirus response will usually be to ask
the Government of the jurisdiction in question to make it mandatory, or to temporarily
disapply the competition rules for the cooperation in question. In the UK it has been
reported that groceries retailers have lobbied the Government to disapply competition
law to allow some coordination of home deliveries.

Legal compulsion is a defence to an alleged breach of antitrust rules in the vast
majority of jurisdictions. In addition, antitrust laws typically permit rivals to cooperate to
lobby public bodies for legislative or regulatory changes, even if those changes might
restrict competition between them (in the US, this is known as the Noerr-Pennington
doctrine). However, businesses should be careful to ensure that discussions do not go
beyond what is necessary for lobbying purposes and to avoid sharing competitively
sensitive information, except to the extent strictly necessary for those purposes and
subject to strict controls (see below).

In the US, pursuant to the Pandemic and All-Hazards Preparedness and Advancing
Innovation Act (PAHPA), the US Secretary of Health and Human Services may, in
consultation with the Department of Justice (DOJ) and Federal Trade Commission (FTC),
convene meetings or consultations with market participants engaged in developing
qualified pandemic or epidemic products to discuss developing, manufacturing,
distributing, purchasing, or storing pandemic countermeasures or products. Parties may
even enter into written agreements pursuant to such meetings if approved by the DOJ
and FTC. PAHPA provides exemptions to the US federal and state laws for meeting
participants and businesses that enter into agreements approved pursuant to PAHPA's
requirements. Businesses in the US that believe competitor collaboration may increase
output or otherwise benefit the public in responding to the coronavirus may therefore
want to consider approaching the DOJ, FTC, or Health and Human Services to convene
meetings or consultations under PAHPA.

Where a Government takes action to compel the relevant cooperation, or to disapply
antitrust laws, businesses should be careful not to go beyond the strict limits of what is
compelled, or the scope of the provision disapplying the competition rules.

Maintain antitrust compliance

Where legal compulsion or a change in the law is not available, businesses should
ensure that their cooperation is compliant with the applicable competition rules. While
competition laws vary, cooperation will generally be antitrust compliant if it either does
not restrict competition between the parties at all, or if it is objectively necessary to
achieve a beneficial aim (such as maintaining supplies of products that are in high
demand due to the outbreak), goes no further than is necessary, and any resulting
anticompetitive effects are not so serious as to outweigh the benefits. In that respect:

* Explore whether there are other means of achieving the desired results with a
lower degree of coordination and document the conclusions. For example,
consider whether the initiative needs to be industry wide, or could be implemented
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by smaller groups. Where businesses work together to create common standards,
consider whether the desired result can be achieved by making them voluntary,
rather than binding.

Avoid coordination that results in fixed prices, reduction of output or capacity, or
sharing of customers or markets, as this is unlikely to be acceptable unless strictly
necessary to address a severe public health risk.

¢ Any sharing of competitively sensitive information that is necessary to plan or
implement the cooperation should be subject to strict safeguards. In particular,
businesses should consider implementing ‘clean team’ arrangements to ensure the
information is disclosed on a ‘need to know’ basis to a limited group of individuals
who are subject to strict confidentiality obligations and, where possible, restrictions
on subsequent work in a role in which they might make use of their rivals’
competitively sensitive information.

Where appropriate, consider approaching competition authorities of the relevant
jurisdictions for formal or informal comfort that the cooperation is antitrust compliant.
Agencies will be keen to ensure that antitrust laws do not hamper effective responses
to the outbreak, so they should be receptive to requests for cooperation that is
objectively necessary for businesses to improve their response to the significant
demands caused by the coronavirus.

In Australia, it has been reported that two grocery retailers considered seeking
clearance from the Australian Competition and Consumer Commission to work
together on a co-ordinated approach to limit purchases of goods such as toilet paper,
tissues, pasta and rice to ensure sufficient supplies for consumers. However, they
ultimately concluded that there was no need for coordination at this stage, in part
because of the technical difficulties in implementing limits through their point-of-sale
systems.

Given the considerable antitrust risks involved in coordination between competitors,
advice from specialist antitrust counsel should be sought before initiating any
cooperation. Contact details for Clifford Chance’s global antitrust practice are at the
end of this briefing.

Responding to Government requests for information

Government bodies may seek information from suppliers of important goods or
services in order to inform their planning and development of policies to contain or
mitigate the outbreak. Sharing (any) information with a public body alone should not
infringe competition laws. However, antitrust issues could arise if the Government body
passes competitively sensitive information about a business’s operations to its rivals. To
prevent such issues arising, consider pursuing one of the following options:

¢ ask the Government body to legally compel you to provide the information. That will
allow you to rely on the legal compulsion defence outlined above, whatever the
Government body does with theinformation;

e ask the Government body to enter into a legally binding agreement not to pass your
information on to competitors (or to any other businesses if a list of rivals cannot be
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easily compiled) or, if the Government body anticipates that it will need to share
information with rivals, to ensure that appropriate restrictions are in place, such as a
clean team within the rival to handle your competitively sensitive information; or

if the Government body is not prepared to enter into any agreement, the antitrust
risks of sharing information with it will in practice be limited if the Government body
does not give you any reason to suspect that your competitively sensitive information
will be shared with rivals. To that end, document all discussions and communications
with the Government body on the matter.

Competition authorities’ enforcement activity

A number of competition authorities have issued statements emphasising that they will
consider enforcement action against anticompetitive conduct in respect of goods that
are in scarce supply due to the virus outbreak. For example, the US DOJ has urged
people who know of price-fixing, bid-rigging or other illegal moves to profit off
coronavirus fears to contact government officials, and the UK’s Competition and
Markets Authority has stated that it will consider any evidence that companies may
have broken competition law, for example by charging excessive prices. Government
agencies may also take enforcement action under consumer protection laws, which
vary widely between jurisdictions.

More generally, however, some types of enforcement action may be subdued as a
result of the outbreak. The European Commission, for example, has ordered all non-
critical staff to work from home, and critical staff to work in two shifts, which is likely to
mean fewer (if any) dawn raids being carried out.
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