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Working time: do employers need to change their time recording practices?

The Working Time Regulations 1998 (WTR) adopt a 'light touch' approach to an employer's record keeping obligations;
requiring employers simply to keep 'adequate records' to show whether weekly and night work limits are being complied
with. There are no recording obligations to ensure that daily and weekly rest break entitlements are being met.

A recent European Court of Justice (ECJ) decision casts some doubt on whether the WTR comply with the Working Time
Directive (the Directive). The ECJ held that workers have a fundamental right to a maximum limit on working hours and to
daily and weekly rest breaks. In order to ensure that those rights are effectively protected, Member States must require
employers to set up an objective, reliable and accessible system enabling the duration of time worked by each worker,
each day to be measured. The specific arrangements can take into account the characteristics of the sector or activities in
question.

Practical implications

In practice, the ECJ's decision does not mean that employers in the UK must immediately start to record the number of
hours worked by staff each day; the WTR have not been amended and it is difficult to see how an individual employee
could bring a claim against a private sector employer because it has not maintained such records.

Although national courts are obliged to ensure that national legislation is interpreted in line with this ECJ decision, that
would not extend to imposing a "new" requirement which is not contained in the WTR.

Until such time that the WTR are amended to impose more specific record keeping obligations and/or that the Health and
Safety Executive issues revised guidance on record keeping, it is questionable on what basis a private sector employer
could be subject to any sanctions for continuing to comply with the ‘adequate records' requirements of the WTR.

It does, however, seem inevitable that more detailed record keeping requirements are likely to come into effect, although
the time frame for this is necessarily speculative. As such, employers should start to consider what changes they may
need to make to their current record keeping arrangements in order to capture more precisely the duration of time worked
by each worker each day.

[Federacion de Servicios de Comisiones Obreras (CCOO) v Deutsche Bank SAE]
Different rates of maternity and shared parental leave pay do not amount to discrimination

In an eagerly anticipated judgment, the Court of Appeal has now ruled on the question of whether an employer that operates
enhanced maternity pay arrangements but only pays statutory rates to employees on shared parental leave (SPL) is
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potentially exposed to sex discrimination or equal pay claims from men who
are paid less than women on maternity leave.

Direct sex discrimination: The Court held that there had been no direct sex
discrimination. In order to succeed, the claimant must have been treated less
favourably than a comparator whose circumstances are not materially different.
The court held that a man on SPL is not in comparable circumstances to a birth
mother on maternity leave; SPL is taken for childcare purposes whereas maternity
leave is for more than just facilitating childcare it is special treatment for health and
safety purposes.

Indirect sex discrimination: The Court also held that it does not amount indirect
discrimination to have a policy of paying statutory SPL pay to men on SPL. For an
indirect sex discrimination claim to succeed there must be a neutral "provision,
criterion or practice" (PCP) which puts persons of the claimant's gender at a
particular disadvantage when compared to persons of the opposite sex and the
employer cannot demonstrate that the PCP is a proportionate means of achieving
a legitimate aim.

In this case, the PCP was paying only statutory SPL pay. The Court of Appeal,
taking a different view to the Employment Appeal Tribunal, held that women on
maternity leave should be excluded from the pool for testing whether that PCP put
men at a particular disadvantage as they are materially different from men and
women on SPL. Having identified the pool, the Court held that men were not
placed at any particular disadvantage by the PCP of paying only statutory SPL
pay. In any event it would be justified as it was a proportionate means of
achieving a legitimate aim of applying EU law to ensure the special treatment of
mothers in connection with pregnancy or childbirth.

Equal pay claim: The Court held that where the complaint is that contractual SPL
pay is less favourable than contractual maternity pay this should be brought as an
equal pay claim; i.e. that the more favourable contractual terms in the maternity
leaver's contract had to be included in the male claimant's contract by operation of
the sex equality clause provisions of the Equality Act 2010 which requires men
and women in like circumstances to be paid equally.

However, the Court then went on to hold that an equal pay claim by a man on SPL
would fail because the sex equality clause does not apply where there is special
treatment relating to pregnancy or childbirth, even if the terms in the maternity
leaver and SPL leaver's contracts were truly comparable.

For all employers who operate enhanced maternity pay arrangements that are not
mirrored in their shared parental leave pay arrangement the Court of Appeal's
clarification that this will not provide a platform for claims of direct or indirect sex
discrimination or an equal pay claim contract provides some welcome certainty.
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CONTACT

Alistair Woodland
Partner

T +44 207 006 8936
E alistair.woodland
@cliffordchance.com

Chinwe Odimba-
Chapman
Partner

T +44 207 006 2406
E chinwe.odimba-
chapman
@cliffordchance.com

Mike Crossan
Partner

T +44 207 006 8286
E michael.crossan
@cliffordchance.com

66644-3-18342-v0.5

2 | Clifford Chance

Tania Stevenson
Knowledge Director

T +44 207 006 8938
E tania.stevenson
@cliffordchance.com

UK-5030-Emp-Kno
June 2019



	UK: Employment Update
	This month we examine the implications of a recent ECJ decision on an employer's record keeping obligations in relation to hours worked by their staff. We also consider the Court of Appeal's decision that lack of parity between the rates of maternity...
	Working time: do employers need to change their time recording practices?
	The Working Time Regulations 1998 (WTR) adopt a 'light touch' approach to an employer's record keeping obligations; requiring employers simply to keep 'adequate records' to show whether weekly and night work limits are being complied with. There are ...
	A recent European Court of Justice (ECJ) decision casts some doubt on whether the WTR comply with the Working Time Directive (the Directive). The ECJ held that workers have a fundamental right to a maximum limit on working hours and to daily and week...
	Practical implications
	In practice, the ECJ's decision does not mean that employers in the UK must immediately start to record the number of hours worked by staff each day; the WTR have not been amended and it is difficult to see how an individual employee could bring a cl...
	Although national courts are obliged to ensure that national legislation is interpreted in line with this ECJ decision, that would not extend to imposing a "new" requirement which is not contained in the WTR.
	Until such time that the WTR are amended to impose more specific record keeping obligations and/or that the Health and Safety Executive issues revised guidance on record keeping, it is questionable on what basis a private sector employer could be sub...
	It does, however, seem inevitable that more detailed record keeping requirements are likely to come into effect, although the time frame for this is necessarily speculative. As such, employers should start to consider what changes they may need to ma...
	[Federación de Servicios de Comisiones Obreras (CCOO) v Deutsche Bank SAE]
	Different rates of maternity and shared parental leave pay do not amount to discrimination
	In an eagerly anticipated judgment, the Court of Appeal has now ruled on the question of whether an employer that operates enhanced maternity pay arrangements but only pays statutory rates to employees on shared parental leave (SPL) is potentially ex...
	Direct sex discrimination: The Court held that there had been no direct sex discrimination. In order to succeed, the claimant must have been treated less favourably than a comparator whose circumstances are not materially different. The court held th...
	Indirect sex discrimination: The Court also held that it does not amount indirect discrimination to have a policy of paying statutory SPL pay to men on SPL.  For an indirect sex discrimination claim to succeed there must be a neutral "provision, crit...
	In this case, the PCP was paying only statutory SPL pay.  The Court of Appeal, taking a different view to the Employment Appeal Tribunal, held that women on maternity leave should be excluded from the pool for testing whether that PCP put men at a pa...
	Equal pay claim: The Court held that where the complaint is that contractual SPL pay is less favourable than contractual maternity pay this should be brought as an equal pay claim; i.e. that the more favourable contractual terms in the maternity leav...
	However, the Court then went on to hold that an equal pay claim by a man on SPL would fail because the sex equality clause does not apply where there is special treatment relating to pregnancy or childbirth, even if the terms in the maternity leaver ...
	For all employers who operate enhanced maternity pay arrangements that are not mirrored in their shared parental leave pay arrangement the Court of Appeal's clarification that this will not provide a platform for claims of direct or indirect sex disc...
	[Ali v Capita and Hextall v Chief Constable of Leicestershire Police]


	This publication does not necessarily deal with every important topic or cover every aspect of the topics with which it deals. It is not designed to provide legal or other advice.
	www.cliffordchance.com
	Clifford Chance, 10 Upper Bank Street, London, E14 5JJ
	© Clifford Chance 2019
	Clifford Chance LLP is a limited liability partnership registered in England and Wales under number OC323571
	Registered office: 10 Upper Bank Street, London, E14 5JJ
	We use the word 'partner' to refer to a member of Clifford Chance LLP, or an employee or consultant with equivalent standing and qualifications
	If you do not wish to receive further information from Clifford Chance about events or legal developments which we believe may be of interest to you, please either send an email to nomorecontact@cliffordchance.com or by post at Clifford Chance LLP, 1...
	Abu Dhabi • Amsterdam • Barcelona • Beijing • Brussels • Bucharest • Casablanca • Dubai • Düsseldorf • Frankfurt • Hong Kong • Istanbul • London • Luxembourg • Madrid • Milan • Moscow • Munich • Newcastle • New York • Paris • Perth • Prague • Rome • ...
	Clifford Chance has a co-operation agreement with Abuhimed Alsheikh Alhagbani Law Firm in Riyadh.
	Clifford Chance has a best friends relationship with Redcliffe Partners in Ukraine.

