
   

  

   

 

EUROPEAN COMMISSION REAFFIRMS 
PROHIBITION ON WAREHOUSING 
STRUCTURES UNDER THE EUMR   
 

The European Commission has fined Canon €28 million for 
partially implementing its acquisition of Toshiba Medical 
Systems Corporation (TMSC) before having obtained 
clearance under the EU Merger Regulation (EUMR).  The 
transaction had been structured as a two-stage "warehousing" 
arrangement, in which an interim buyer acquired control of 
TMSC before EUMR approval had been obtained, followed by 
a transfer of ownership to Canon after EUMR approval. 

The Commission's decision to fine Canon for gun-jumping 
reaffirms its long-standing position that such warehousing 
structures breach the EUMR prohibition on implementation of 
a notifiable transaction prior to clearance.  However, it 
remains to be seen whether the EU Courts agree with that 
position.  

WAREHOUSING WOES 
In March 2016, Toshiba entered into an agreement to sell its medical systems 
business to Canon.  Due to financial difficulties, Toshiba needed the purchase 
price quickly and faced a timeframe that would make it difficult, if not 
impossible, to file premerger notifications and receive the necessary 
clearances in several jurisdictions.   

The transaction structure involved two stages:  

• First, the voting shares in the target were transferred to the ownership of 
an interim buyer - MS Holding Corporation (MSHC) - for a nominal 
payment of €800.  MSHC was a special purpose company that was 
created at the direction of Canon and Toshiba for the purposes of the 
transaction, with three individuals as shareholders: a lawyer, an accountant 
and a businessman.  At the same time, Canon paid the full €5.28 billion 
purchase price in return for warrants that were convertible into voting 
shares in the target, as well as a non-voting share in the target that gave it 
veto rights over any decision to sell the target to any other purchaser.  This 
"warehousing" step was implemented before the transaction was notified 
to, or cleared by, various competition authorities, including the European 
Commission. 

Key issues 
• What are warehousing 

structures and why are they 
used? 

• Do they breach the prohibition 
on implementing a transaction 
prior to clearance under the EU 
Merger Regulation? 

• What alternative contractual 
structures and mechanisms 
can be used to shift antitrust 
risk in M&A transactions?  
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• The second step, which was not implemented until after clearance, 
involved Canon converting the warrants into voting shares for a nominal 
price of JPY 100 (less than €1) and so acquiring full control of the target. 

While the Commission cleared the transaction in September 2016, it has now 
concluded that the warehousing stage of the transaction was put into effect in 
breach of the prohibition on implementing a notifiable transaction prior to 
clearance (often referred to as a "gun-jumping" infringement).   

Up until 2007, the Commission allowed warehousing arrangements of this 
type (notably in Lagardère's 2002 acquisition of Vivendi Universal Publishing).  
However, its Consolidated Jurisdictional Notice announced a change in that 
position, explaining that where an interim buyer acquires shares on behalf of 
the ultimate acquirer, the Commission will treat the interim warehousing  
transaction as the first step of a single concentration comprising the 
acquisition of control by the ultimate buyer. Consequently, implementation of 
that warehousing stage will amount to a gun-jumping breach, in the eyes of 
the Commission, even if it does not itself confer control over the target.  

The Commission's approach to warehousing arrangements has been adopted 
by a number of other antitrust agencies.  Indeed the parties to the 
Canon/TSMC transaction also received fines or warnings for gun-jumping in 
China, Japan and the US. 

STRUCTURAL SOLUTIONS 
Warehousing structures allow for a quick sale and shift to the buyer all risks in 
respect of any merger clearance processes.  However, the risk of gun jumping 
fines means that merging parties should consider other mechanisms to 
achieve their aims when required to file in a jurisdiction that follows the same 
approach as the Commission.  In particular, where there is a pressing need to 
implement a transaction swiftly – e.g. due to financial difficulties of the target 
or the seller – most merger control regimes (including the EUMR) allow the 
parties to apply for a derogation to the prohibition on early implementation.  
Where the concern instead is to ensure that the seller is exposed to minimum 
antitrust risk in respect of the merger clearance process, various contractual 
structures and risk-shifting mechanisms can be considered, such as: 

• "hell or high water" obligations, requiring the buyer to offer whatever 
remedies are required to secure clearance; 

• "take or pay" provisions, requiring the buyer to pay the full purchase price 
in the event that the transaction is prohibited, with the seller agreeing to 
find an alternative purchaser and to reimburse the proceeds of that sale to 
the thwarted buyer;  

• "backstop" arrangements, in which a third party commits to buy the target 
in the event that the sale to the intended purchaser is blocked; and 

• "shifting alliances" structures, in which a consortium purchaser is 
structured so that no individual consortium member is able to exercise 
control over the target, with the result that no mandatory filings are 
triggered.  

AN APPEALING APPEAL?  
Canon has stated that it will appeal the fine, and there are some precedents 
which suggest that the EU Courts might take a different approach than the 
Commission to warehousing arrangements.  In its 2010 Editions Odile Jacob 
judgment, the EU General Court found that a similar warehousing 
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arrangement – albeit with a fully independent bank acting as the warehouser - 
had not resulted in any acquisition of control by the ultimate purchaser during 
the warehousing period.  The more recent Ernst & Young judgment of the EU 
Court of Justice held that an ancillary or preparatory pre-closing step will not 
be considered to implement a transaction in breach of the prohibition, unless it 
"in whole or in part, in fact or in law, contributes to the change in control of the 
target" and is "necessary" to achieve that change of control.    

Clearly, the acquisition of TMSC by the interim buyer brought about a change 
in control of the target, but can it be said to have contributed to the acquisition 
of control by Canon, if Canon was not able to exercise control during the 
warehousing period?  Canon has stated that it considers the warehousing step 
to have been preparatory and consistent with the Ernst & Young judgment, 
while the Commission's press release asserts that, on the contrary, the 
warehousing  "was necessary for Canon to gain control over TMSC".  The EU 
General Court will decide who is right when it rules on the matter in a few 
years' time.   

  



  

EUROPEAN COMMISSION REAFFIRMS 
PROHIBITION ON WAREHOUSING 
STRUCTURES UNDER THE EUMR  

 

 
4 |   June 2019 
 

Clifford Chance 

 
GLOBAL ANTITRUST CONTACTS 
Australia 
Dave Poddar 
T +61 28922 8033 
E david.poddar 
@cliffordchance.com 
 
Belgium 
Tony Reeves 
T +32 2 533 5943 
E tony.reeves 
@cliffordchance.com 
 
Thomas Vinje 
T +32 2 533 5929 
E thomas.vinje 
@cliffordchance.com 
 
Dieter Paemen 
T +32 2 533 5012 
E dieter.paemen 
@cliffordchance.com 
 
Anastasios Tomtsis 
T +32 2 533 5933 
E anastasios.tomtsis 
@cliffordchance.com 
 
China 
Yong Bai 
T +86 10 6535 2286 
E yong.bai 
@cliffordchance.com 
 
Czech Republic 
Alex Cook 
T +420 222 555 212 
E alex.cook 
@cliffordchance.com 
 
France 
Michel Petite 
T +33 1 4405 5244 
E michel.petite 
@cliffordchance.com 
 
Katrin Schallenberg 
T +33 1 4405 2457 
E katrin.schallenberg 
@cliffordchance.com 
 
David Tayar 
T +33 1 4405 5422 
E david.tayar 
@cliffordchance.com 
 

Germany 
Joachim Schütze 
T +49 211 4355 5547 
E joachim.schutze 
@cliffordchance.com 
 
Marc Besen 
T +49 211 4355 5312 
E marc.besen 
@cliffordchance.com 
 
Hong Kong 
Richard Blewett 
T +86 10 6535 2261 
E richard.blewett 
@cliffordchance.com 
 
Italy 
Luciano Di Via 
T +39 064229 1265 
E Luciano.divia 
@cliffordchance.com 
 
Japan 
Masafumi Shikakura 
T +81 3 6632 6323 
E masafumi.shikakura 
@cliffordchance.com 
 
Morocco 
Franck Coudert 
T +21 52264 4308 
E franck.coudert 
@cliffordchance.com 
 
The Netherlands 
Frans Muller 
T +31 20711 9318 
E frans.muller 
@cliffordchance.com 
 
Poland 
Iwona Teriecka 
T +48 22 429 9410 
E iwona.teriecka 
@cliffordchance.com 

Romania 
Nadia Badea 
T +40 21 66 66 100 
E nadia.badea 
@cliffordchance.com 
 
Russia 
Torsten Syrbe 
T +7 495 725 6400 
E torsten.syrbe 
@cliffordchance.com 
 
Singapore 
Harpreet Singh 
T +65 6661 2028 
E harpreet.singh 
@cliffordchance.com 
 
Nish Shetty 
T +65 6661 2028 
E nish.shetty 
@cliffordchance.com 
 
Valerie Kong 
T +65 6410 2271 
E valerie.kong 
@cliffordchance.com 
 
Spain 
Miguel Odriozola 
T +34 91 590 9460 
E miguel.odriozola 
@cliffordchance.com 
 
Miquel Montaňá 
T +34 93 344 2223 
E miquel.montana 
@cliffordchance.com 
 
Turkey 
Itir Çiftçi 
T +90 212339 0077 
E itir.ciftci 
@cliffordchance.com 
 
United Arab 
Emirates 
James McCarthy 
T +971 45032 628 
E james.mccarthy 
@cliffordchance.com 

United Kingdom 
Alex Nourry 
T +44 20 7006 8001 
E alex.nourry 
@cliffordchance.com 
 
Jenine Hulsmann 
T +44 20 7006 8216 
E jenine.hulsmann 
@cliffordchance.com 
 
Nelson Jung 
T +44 20 7006 6675 
E nelson.jung 
@cliffordchance.com 
 
Elizabeth Morony 
T +44 20 7006 8128 
E elizabeth.morony 
@cliffordchance.com 
 
Greg Olsen 
T +44 20 7006 2327 
E greg.olsen 
@cliffordchance.com 
 
Matthew Scully 
T +44 20 7006 1468 
E matthew.scully 
@cliffordchance.com 
 
Luke Tolaini 
T +44 20 7006 4666 
E luke.tolaini 
@cliffordchance.com 
 
Samantha Ward 
T +44 20 7006 8546 
E samantha.ward 
@cliffordchance.com 
 
United States 
Timothy Cornell 
T +1 202 912 5220 
E timothy.cornell 
@cliffordchance.com 
 
Robert Houck 
T +1 212 878 3224 
E robert.houck 
@cliffordchance.com 
 
Sharis Pozen 
T +1 202 912 5226 
E sharis.pozen 
@cliffordchance.com 
 

 

 
 
 

This publication does not necessarily 
deal with every important topic or 
cover every aspect of the topics with 
which it deals. It is not designed to 
provide legal or other advice.     

www.cliffordchance.com 

Clifford Chance, 10 Upper Bank 
Street, London, E14 5JJ 

© Clifford Chance 2019 

Clifford Chance LLP is a limited 
liability partnership registered in 
England and Wales under number 
OC323571 

Registered office: 10 Upper Bank 
Street, London, E14 5JJ 

We use the word 'partner' to refer to 
a member of Clifford Chance LLP, or 
an employee or consultant with 
equivalent standing and qualifications 

If you do not wish to receive further 
information from Clifford Chance 
about events or legal developments 
which we believe may be of interest 
to you, please either send an email to 
nomorecontact@cliffordchance.com 
or by post at Clifford Chance LLP, 10 
Upper Bank Street, Canary Wharf, 
London E14 5JJ 

Abu Dhabi • Amsterdam • Barcelona 
• Beijing • Brussels • Bucharest • 
Casablanca • Dubai • Düsseldorf • 
Frankfurt • Hong Kong • Istanbul • 
London • Luxembourg • Madrid • 
Milan • Moscow • Munich • Newcastle 
• New York • Paris • Perth • Prague • 
Rome • São Paulo • Seoul • 
Shanghai • Singapore • Sydney • 
Tokyo • Warsaw • Washington, D.C. 

Clifford Chance has a co-operation 
agreement with Abuhimed Alsheikh 
Alhagbani Law Firm in Riyadh. 

Clifford Chance has a best friends 
relationship with Redcliffe Partners in 
Ukraine. 

  


	European commission reaffirms prohibition on warehousing structures under the EUMR
	The European Commission has fined Canon €28 million for partially implementing its acquisition of Toshiba Medical Systems Corporation (TMSC) before having obtained clearance under the EU Merger Regulation (EUMR).  The transaction had been structured ...
	The Commission's decision to fine Canon for gun-jumping reaffirms its long-standing position that such warehousing structures breach the EUMR prohibition on implementation of a notifiable transaction prior to clearance.  However, it remains to be see...
	warehousing woes
	In March 2016, Toshiba entered into an agreement to sell its medical systems business to Canon.  Due to financial difficulties, Toshiba needed the purchase price quickly and faced a timeframe that would make it difficult, if not impossible, to file p...
	The transaction structure involved two stages:
	 First, the voting shares in the target were transferred to the ownership of an interim buyer - MS Holding Corporation (MSHC) - for a nominal payment of €800.  MSHC was a special purpose company that was created at the direction of Canon and Toshiba ...
	 The second step, which was not implemented until after clearance, involved Canon converting the warrants into voting shares for a nominal price of JPY 100 (less than €1) and so acquiring full control of the target.

	While the Commission cleared the transaction in September 2016, it has now concluded that the warehousing stage of the transaction was put into effect in breach of the prohibition on implementing a notifiable transaction prior to clearance (often ref...
	Up until 2007, the Commission allowed warehousing arrangements of this type (notably in Lagardère's 2002 acquisition of Vivendi Universal Publishing).  However, its Consolidated Jurisdictional Notice announced a change in that position, explaining th...
	The Commission's approach to warehousing arrangements has been adopted by a number of other antitrust agencies.  Indeed the parties to the Canon/TSMC transaction also received fines or warnings for gun-jumping in China, Japan and the US.
	STRUCTURAL SOLUTIONS
	Warehousing structures allow for a quick sale and shift to the buyer all risks in respect of any merger clearance processes.  However, the risk of gun jumping fines means that merging parties should consider other mechanisms to achieve their aims whe...
	 "hell or high water" obligations, requiring the buyer to offer whatever remedies are required to secure clearance;
	 "take or pay" provisions, requiring the buyer to pay the full purchase price in the event that the transaction is prohibited, with the seller agreeing to find an alternative purchaser and to reimburse the proceeds of that sale to the thwarted buyer;
	 "backstop" arrangements, in which a third party commits to buy the target in the event that the sale to the intended purchaser is blocked; and
	 "shifting alliances" structures, in which a consortium purchaser is structured so that no individual consortium member is able to exercise control over the target, with the result that no mandatory filings are triggered.


	an appealing Appeal?
	Canon has stated that it will appeal the fine, and there are some precedents which suggest that the EU Courts might take a different approach than the Commission to warehousing arrangements.  In its 2010 Editions Odile Jacob judgment, the EU General ...
	Clearly, the acquisition of TMSC by the interim buyer brought about a change in control of the target, but can it be said to have contributed to the acquisition of control by Canon, if Canon was not able to exercise control during the warehousing per...



	This publication does not necessarily deal with every important topic or cover every aspect of the topics with which it deals. It is not designed to provide legal or other advice.
	www.cliffordchance.com
	Clifford Chance, 10 Upper Bank Street, London, E14 5JJ
	© Clifford Chance 2019
	Clifford Chance LLP is a limited liability partnership registered in England and Wales under number OC323571
	Registered office: 10 Upper Bank Street, London, E14 5JJ
	We use the word 'partner' to refer to a member of Clifford Chance LLP, or an employee or consultant with equivalent standing and qualifications
	If you do not wish to receive further information from Clifford Chance about events or legal developments which we believe may be of interest to you, please either send an email to nomorecontact@cliffordchance.com or by post at Clifford Chance LLP, 1...
	Abu Dhabi • Amsterdam • Barcelona • Beijing • Brussels • Bucharest • Casablanca • Dubai • Düsseldorf • Frankfurt • Hong Kong • Istanbul • London • Luxembourg • Madrid • Milan • Moscow • Munich • Newcastle • New York • Paris • Perth • Prague • Rome • ...
	Clifford Chance has a co-operation agreement with Abuhimed Alsheikh Alhagbani Law Firm in Riyadh.
	Clifford Chance has a best friends relationship with Redcliffe Partners in Ukraine.

