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RESTRICTIONS ON MEDICAL CARE
CENTRES (I\/IVZ) IN GERMANY -

NEW HURDLES FOR GERMAN
HEALTHCARE INVESTMENTS?

On 23 November 2018, the Federal Council of Germany
(Bundesrat), the representative body of the federal states
(La&nder) in the federal legislative process, commented on a
draft bill* which proposes profound changes to the regulation
of medical care centres (Medizinische Versorgungszentren,
"MVZ"). MVZs are often used as platforms for financial
investments into the German healthcare sector. The
implementation of the Council's amendments would lead to
significant restrictions on MVZ structures which are based on
hospital ownership.

SEVERE RESTRICTIONS ON HOSPITAL-BASED MVZ

The core of the Federal Council's statement relates to the ability of authorised
hospitals to establish MVZs. Under the current legal framework, any
authorised hospital can establish MVZs with no limitation on any specific
medical specialisation or geographical expansion. As a result, hospitals have
regularly been used as investment vehicles allowing investors to set up MVZ
structures for a wide range of medical specialisations across Germany. The
preparation and resolution of the draft bill adopted by the German government
on 26 September 2018 had already been accompanied by lobbying from some
stakeholders in the healthcare market: some voices pushed for far-reaching
constraints aimed at limiting investor activity in the healthcare sector, in an
apparent attempt to curb competition from highly specialised and efficient
healthcare providers funded by such investors. The Federal Council's
proposal seems to reflect this line of reasoning, with the aim of preventing
monopolisation in the area of medical care in order to avoid the alleged risk of
reducing access to healthcare, especially in underserved regions.

In rejecting the draft bill's original concept to limit only the ability of providers of
dialysis services to establish MVZs in a different area of medical
specialisation, the Federal Council has instead sought further restrictions on
authorised hospitals. First, the authorised hospital should only be able to
establish MVZs in its own geographical area. This would considerably limit the

Key issues

The German Federal Council
has called for far-reaching
restrictions on the ability of
hospitals to establish medical
care centres (MVZs).

Hospitals would only be entitled
to establish MVZs within the
same geographical area and
the same area of medical
specialisation.

If these proposals were to
become law, investments into
MVZ structures by private
equity investors and healthcare
companies could become less
attractive.

The law would provide for
grandfathering rules for existing
MVZs, but exit cases for
existing MVZ structures might
be adversely affected.

The draft bill is likely to undergo
further modification during the
next steps in the legislative
process.

1 The "Law for Earlier Doctor's Appointments and Better Medical Care" (Gesetz fiir schnellere Termine und bessere Versorgung;
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potential of MVZ structures for geographical expansion and complicate supra-
regional and nationwide buy-and-build strategies. Second, hospitals would
only be allowed to establish and operate MVZs in their specific areas of
medical specialisation. Since authorised hospitals used as a platform to set up
versatile MVZ structures are usually not characterised by a broad range of
medical specialisations, this constraint would make investments in versatile
MVZ structures more difficult and costly — and potentially unattractive.

If the Federal Council's proposals were to become law then existing MVZ
structures would enjoy grandfathering. However, this would only apply to the
current status of such MVZ structures, i.e. a further expansion of existing MVZ
structures would be restricted. The possibility of acquiring existing MVZ
platforms would continue, but the selling investor's exit case could become
less attractive due to the constraints for further growth under the new rules.

AVOIDING MARKET-DOMINANT POSITIONS

In addition to this specific proposal, the Federal Council has also proposed to
take further measures against monopolisation in the healthcare sector to
ensure nationwide access to the healthcare service. The Federal Council has
not made any specific proposals for future measures so far. How these could
look in practice therefore remains unclear, but the tendency appears to be that
the growth of healthcare provider chains is to be restricted: this has the
potential to affect the organic growth of such chains, and not just growth
through acquisitions. If this were to become law, buy-and-build strategies in
this sector could face additional restrictions and thus become less attractive
(beyond the "normal” antitrust barriers against monopolies).

NEXT STEPS IN THE LEGISLATIVE PROCESS

Following its recent consultation in the Federal Council, the German
government will soon publish a statement addressing the Federal Council's
proposals. Thereafter, readings and discussions in the German parliament will
follow, including a hearing of interested parties before the healthcare
committee of the German Federal Parliament (most likely at the end of
January 2019) as well as another consultation by the Federal Council
(expected for March 2019). These steps in the legislative procedure could lead
to further adjustments to the draft bill, in particular with respect to the Federal
Council's tightening proposals.

Against the backdrop of these developments, and since the specific scope of
the changes to the current regulations are far from clear, investors would be
well advised to closely monitor developments and the public discussions
which will ensue.
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