Briefing note May 2017

European Commission e-commerce
report identifies widespread breaches in
distribution arrangements

The European Commission's final e-commerce sector report indicates that there
Is widespread misunderstanding of EU competition rules on exclusive and
selective distribution in online and offline channels. It highlights a number of
practices uncovered during the inquiry that are considered by the Commission
to be hardcore infringements of competition law. It also seeks to clarify the
status of certain restrictions, although some of its findings are at odds with the
decisional practice of national authorities and courts. Enforcement action may
follow. Businesses should check their distribution arrangements against the
findings in the report.
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restrictions on online sales.
B "Exclusive distribution": a distribution system where the supplier

allocates a territory or customer group exclusively to the distributor and
commits to restrict active sales by other distributors into that territory or to
that customer group.

B "Selective distribution": a distribution system where the supplier
undertakes to sell the contract goods or services, either directly or
indirectly, only to distributors selected on the basis of specified criteria and
where these distributors undertake not to sell such goods or services to

B Contractual restrictions limiting unauthorised distributors within the territory reserved by the supplier to
retailers' ability to make active operate that system.

The report highlights the following
potential infringements that were
uncovered as a result of the
Commission's e-commerce sector
inquiry.

Territorial restrictions
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ability of the retailers to launch
websites targeting other EU
countries.

B Restrictions on sales into the
territory in which a selective
distribution system is operated by
distributors located outside that
territory.

B Combining the appointment of an
exclusive distributor for a certain
territory at the wholesale level
with a selective distribution
system operated across several
EU countries, with limits on the
ability of the appointed
wholesalers to actively sell to all
authorised distributors within the
EU countries in which the
selective distribution network is
operated. With respect to this
last category, the Commission
explains that suppliers can —
within a selective distribution
system — appoint a single
wholesaler in a particular country
that is required to sell only to
authorised retailers, and can
commit not to sell to other
wholesalers in that country,
provided they do not prevent
wholesalers from making active
or passive sales to authorised
distributors in other territories.

Other practices giving rise
to potential concerns

B Quality requirements for online
sales that dissuade or prevent
distributors from using the
internet. These "may" include
absolute bans on the use of price
comparison tools or the supply of
information to such tools, where
such bans are not linked to
objective quality criteria (the
report lists a number of legitimate
clauses that can be used to
ensure that distributors respect
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certain quality standards when
selling online).

Resale price maintenance

(including threats or retaliation by
suppliers against retailers that did

not follow their retail pricing
recommendations). These were
found to be most common in the
clothing, shoes, consumer
electronics, and house and
garden sectors.

Restrictions on retailers' ability to

use or bid on a supplier's
trademarks in order to get a
preferential listing on a search
engine's paid results for that

trademark (e.g. Google Adwords).

These "could raise concerns"
under the EU prohibition on
anticompetitive agreements
"should they restrict the effective
use of the internet as a sales
channel by limiting the ability of
retailers to direct customers to
their website".

Bans on distributors using online
marketplaces. The Commission
considers that (subject to an
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upcoming ruling of the EU Court
of Justice), such bans should not
be considered hardcore antitrust
infringements as their impact
varies significantly. This
conclusion is at odds with the
approach taken by German
courts and the German Federal
Cartel Office. However, the
Commission indicates that such
bans might nevertheless be
"scrutinised" where the
marketplace is an important
online sales channel for the
market concerned and there is
insufficient justification for the
purpose of protecting a brand or
ensuring pre- or post-sale advice
(which may be the case if the
supplier itself sells on the market
place or accepts it as an
authorised distributor).

B Exclusivity and price parity
agreements ("most favoured
nation" clauses) between
retailers and marketplaces and/or
price comparison tools. The
report confirms the Commission's
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view that these are not hardcore
antitrust infringements and will be
covered by the safe harbour of
the block exemption for vertical
agreements provided the parties'
market shares fall below the
relevant thresholds. Again, this
conclusion is at odds with the
approach taken by German
courts and the German Federal
Cartel Office. The report states
that, in certain circumstances,
such clauses may give rise to an
infringement due to their
anticompetitive effects, e.g. in
markets where marketplaces play
an important role, and not
justified as necessary to avoid
free-riding or to recoup
investments by the marketplace.

B Exchange of competitively
sensitive data (e.g. pricing,
inventory levels, supplier data)
between online marketplaces and
third party seller or
manufacturers and retailer,
where the same players are
direct competitors for sales of the
relevant products.

Signs of flexibility

In other areas, the Commission
appears open to arguments that its
current guidelines are unduly
restrictive. For instance, the
guidelines broadly prohibit the offer by
suppliers of price reductions,
discounts or bonuses that differ
according to whether the distributor
resells the products online or offline
and the volume of such sales (dual
pricing arrangements).

Many businesses commented that
this inhibits their ability to address
free-riding between online and offline
sales channels (e.g. where
distributors build a large online sales
presence selling to customers that
have viewed and tested a product in a

competitor's physical outlets). On this
point, the Commission states that it
"remains open to consider efficiency
justifications" for dual pricing that can
be shown to be indispensable to
address such free-riding.

Continued legal
uncertainties

As noted above, the report's
conclusions highlight a gulf between
the position of the Commission on
certain restrictions and the decisional
practice of the German courts and
Federal Cartel Office. This creates a
worrying inconsistency in the
application of EU competition law.
Until this legal uncertainty is resolved,
businesses should be mindful of
these differences when formulating
their EU-wide commercial policies
and compliance initiatives.

Implications

The EU competition rules that govern
permissible restrictions in distribution
arrangements are complex, and the
Commission's report noted that
comments that it had received during
the inquiry revealed potential
misunderstandings.

Some of those misunderstandings
appear to have resulted in hardcore
infringements of the competition rules,
which are punishable by fines up to
10% of the infringer's group
worldwide turnover, even if there is no
evidence that they had harmful
anticompetitive effects in practice.

In addition, the report contains
additional analysis and clarification on
a number of issues that is not
available in the Commission's existing
guidance on distribution
arrangements.

Businesses should therefore check
whether the findings of the report
necessitate any changes to their
distribution arrangements.

Authors

Dieter Paemen
Partner, Brussels

E:dieter.paemen
@cliffordchance.com

Nelson Jung
Partner, London

E: nelson.jung
@cliffordchance.com



4 European Commission e-commerce report identifies widespread breaches in distribution arrangements

Global Antitrust Contacts

Chair: Thomas Vinje

Australia

Dave Poddar

+61 28922 8033
dave.poddar@cliffordchance.com

Belgium

Tony Reeves

+32 25335943
tony.reeves@cliffordchance.com

Dieter Paemen
+32 2533 5012
dieter.paemen@cliffordchance.com

Anastasios Tomtsis
+32 2533 533
anastasios.tomtsis@cliffordchance.com

Thomas Vinje
+32 2533 5929
thomas.vinje@cliffordchance.com

China

Richard Blewett

+86 10 6535 2261
richard.blewett@cliffordchance.com

Yong Bai
+86 10 6535 2286
yong.bai@cliffordchance.com

Czech Republic

Alex Cook

+420 222 555 212
alex.cook@cliffordchance.com

France

Michel Petite

+33 1 4405 5244
michel.petite@cliffordchance.com

Katrin Schallenberg
+33 1 4405 2457
katrin.schallenberg@cliffordchance.com

Germany

Joachim Schitze

+49 211 43555547

joachim.schuetze @cliffordchance.com

Marc Besen
+49 211 43555312
marc.besen@cliffordchance.com

Hong Kong

Emma Davies

+852 2825 8828
emma.davies@cliffordchance.com

Italy

Luciano Di Via

+39 064229 1265
luciano.divia@cliffordchance.com

Japan

Masafumi Shikakura

+81 3 5561 6323
masafumi.shikakura@cliffordchance.com

Morocco

Franck Coudert

+212 52264 4308
franck.coudert@cliffordchance.com

The Netherlands

Frances Dethmers

+32 2 533 5043
frances.dethmers@cliffordchance.com

Poland

lwona Terlecka

+48 22 429 9410
iwona.terlecka@cliffordchance.com

Romania

Nadia Badea

+40 21 66 66 100
nadia.badea@badea.cliffordchance.com

Russia

Torsten Syrbe

+7 495 725 6400
torsten.syrbe@cliffordchance.com

Saudi Arabia

Omar Rashid

+966 11481 9720
omar.rashid@cliffordchance.com

Singapore

Harpreet Singh

+65 6661 2028
harpreet.singh@cliffordchance.com

Nish Shetty
+65 6410 2285
nish.shetty@cliffordchance.com

Valerie Kong
+65 6410 2271
valerie.kong@cliffordchance.com

Spain

Miguel Odriozola

+34 91 590 9460
miguel.odriozola@cliffordchance.com

Miquel Montafia
+34 93 344 2223
miquel.montana@cliffordchance.com

Thailand

Andrew Matthews

+66 2 401 8800
andrew.matthews@cliffordchance.com

Turkey

Itir Ciftgi

+90 212339 0077
itir.ciftci@cliffordchance.com

United Arab Emirates

James McCarthy

+971 4503 2628
james.mccarthy@cliffordchance.com

United Kingdom

Alex Nourry

+44 20 7006 8001
alex.nourry@cliffordchance.com

Jenine Hulsmann
+44 20 7006 8216
jenine.hulsmann@cliffordchance.com

Nelson Jung
+44 20 7006 6675
nelson.jung@cliffordchance.com

Elizabeth Morony
+44 20 7006 8128
elizabeth.morony@cliffordchance.com

Greg Olsen
+44 20 7006 2327
greg.olsen@cliffordchance.com

Matthew Scully
+44 20 7006 1468
matthew.scully@cliffordchance.com

Luke Tolaini
+44 20 7006 4666
luke.tolaini@cliffordchance.com

United States
Timothy Cornell
+1 202 912 5220
timothy.cornell@cliffordchance.com

Robert Houck
+1 212878 3224
robert.houck@cliffordchance.com

This publication does not necessarily deal with every important topic
or cover every aspect of the topics with which it deals. It is not
designed to provide legal or other advice.

www.cliffordchance.com

Clifford Chance, 10 Upper Bank Street, London, E14 53J
© Clifford Chance 2017

Clifford Chance LLP is a limited liability partnership registered in
England and Wales under number OC323571

Registered office: 10 Upper Bank Street, London, E14 5JJ

We use the word 'partner’ to refer to a member of Clifford Chance
LLP, or an employee or consultant with equivalent standing and

qualifications

If you do not wish to receive further information from Clifford Chance
about events or legal developments which we believe may be of
interest to you, please either send an email to
nomorecontact@cliffordchance.com or by post at Clifford Chance
LLP, 10 Upper Bank Street, Canary Wharf, London E14 53J

Abu Dhabi « Amsterdam « Bangkok ¢ Barcelona ¢ Beijing ¢ Brussels ¢ Bucharest « Casablanca ¢ Dubai « Diisseldorf « Frankfurt « Hong Kong « Istanbul « Jakarta* « London ¢ Luxembourg « Madrid
« Milan « Moscow « Munich « New York « Paris * Perth « Prague * Rome * S&o Paulo * Seoul * Shanghai * Singapore * Sydney * Tokyo « Warsaw « Washington, D.C.

*Linda Widyati & Partners in association with Clifford Chance.

Clifford Chance has a best friends relationship with Redcliffe Partners in Ukraine.

Clifford Chance has a co-operation agreement with Abuhimed Alsheikh

Alhagbani Law Firm in Riyadh.



	The European Commission's final e-commerce sector report indicates that there is widespread misunderstanding of EU competition rules on exclusive and selective distribution in online and offline channels.  It highlights a number of practices uncovere...
	Distribution dangers
	The Commission's final report covers a number of different issues relating to e-commerce, but one that appears particularly likely to attract follow-up enforcement action is the identification of seemingly widespread breaches of the rules on exclusiv...
	Territorial restrictions
	 Contractual restrictions limiting retailers' ability to make active and passive sales to customers outside their EU country of establishment or to customers located in certain EU countries.
	  Restrictions on active sales by distributors to territories that have not been exclusively allocated to other distributors or reserved to the supplier.
	 Restrictions on passive sales into territories that have been exclusively allocated to other distributors or reserved for the supplier.
	 Restrictions on the ability of authorised retailers to actively and passively sell to all customers within a region (covering several EU countries) within which a selective distribution system is operated - in some cases by limiting the ability of t...
	 "Exclusive distribution": a distribution system where the supplier allocates a territory or customer group exclusively to the distributor and commits to restrict active sales by other distributors into that territory or to that customer group.
	 "Selective distribution": a distribution system where the supplier undertakes to sell the contract goods or services, either directly or indirectly, only to distributors selected on the basis of specified criteria and where these distributors undert...
	 /Restrictions on sales into the territory in which a selective distribution system is operated by distributors located outside that territory.
	 Combining the appointment of an exclusive distributor for a certain territory at the wholesale level with a selective distribution system operated across several EU countries, with limits on the ability of the appointed wholesalers to actively sell ...
	Other practices giving rise to potential concerns

	 Quality requirements for online sales that dissuade or prevent distributors from using the internet.  These "may" include absolute bans on the use of price comparison tools or the supply of information to such tools, where such bans are not linked t...
	 Resale price maintenance (including threats or retaliation by suppliers against retailers that did not follow their retail pricing recommendations).  These were found to be most common in the clothing, shoes, consumer electronics, and house and gard...
	 Restrictions on retailers' ability to use or bid on a supplier's trademarks in order to get a preferential listing on a search engine's paid results for that trademark (e.g. Google Adwords).  These "could raise concerns" under the EU prohibition on ...
	 Bans on distributors using online marketplaces.  The Commission considers that (subject to an upcoming ruling of the EU Court of Justice), such bans should not be considered hardcore antitrust infringements as their impact varies significantly.  Thi...
	 Exclusivity and price parity agreements ("most favoured nation" clauses) between retailers and marketplaces and/or price comparison tools.  The report confirms the Commission's view that these are not hardcore antitrust infringements and will be cov...
	 Exchange of competitively sensitive data (e.g. pricing, inventory levels, supplier data) between online marketplaces and third party seller or manufacturers and retailer, where the same players are direct competitors for sales of the relevant produc...
	Signs of flexibility
	Continued legal uncertainties
	Implications

	Chair: Thomas Vinje
	Australia
	Belgium
	Czech Republic
	France
	Global Antitrust Contacts
	Italy
	Japan
	Morocco
	The Netherlands
	Poland
	Romania
	Russia
	Spain
	Thailand
	Turkey
	Itir Çiftçi +90 212339 0077 itir.ciftci@cliffordchance.com
	United Arab Emirates
	United Kingdom
	United States


