Client briefing September 2016

U.S. Arrests of Foreign Nationals for Acts
Committed Overseas Warrant Vigilance

Recently publicized arrests of unsuspecting non-U.S. citizens for fraud, market
manipulation and corruption-related offenses allegedly committed outside the
United States have reignited interest in the extraterritorial reach of U.S. criminal
statutes, as well as the procedures for secret charging instruments and surprise
arrests at borders or overseas. The global nature of telecommunications and the
Internet, along with ubiquitous reliance on the U.S. financial system, can provide a
basis for geographically expansive United States criminal jurisdiction. This,
coupled with U.S. prosecutors' use of sealed indictments, stayed statutes of
limitations and arrest requests to border and overseas authorities, suggests that
non-U.S. citizens and residents engaged in international business should be
aware of the potentially applicable prohibitions of U.S. criminal law. They should
stay alert to current prosecutorial priorities as well as to the existence of
investigations, which can relate to long-past conduct. While grand jury
investigations in the United States are confidential, and indictments are typically
returned under seal, counsel for individuals who may be the subject of or
otherwise involved in an investigation can often gain insight into the focus and
progress of the investigation through direct inquiry with the appropriate authorities.
Several recent arrests exemplify the increasing focus by the United States Department of Justice ("DOJ") on
prosecuting extraterritorial crimes allegedly committed by non-U.S. citizens. These cases cover a wide range of sectors

and include allegations of "front-running" by FX traders; interest rate manipulation by derivatives traders; and
corruption at FIFA, the governing body of international soccer.

The DOJ is often able to establish jurisdiction despite the fact that the conduct at issue occurred largely, if not entirely, overseas.
For example, the broad wire fraud statute criminalizes any scheme to defraud that affects "interstate or foreign commerce," and
may be prosecuted in the United States whenever an electronic communication, such as a telephone call or email, in furtherance
of the alleged scheme travels through the United States. In July 2016, Mark Johnson, a citizen of the United Kingdom and the
global head of FX trading at HSBC, was arrested at New York's John F. Kennedy airport while attempting to board a flight to
London. Following his arrest, the DOJ unsealed a criminal complaint that had previously been filed in secret against Johnson
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and one of his colleagues in the U.K., Stuart Scott. The complaint alleged that the defendants conspired to defraud an HSBC
client using a scheme commonly known as "front running." While most of the trading activity occurred in London, related trading
activity and wires used to settle accounts were routed through New York.

In May 2015, Swiss authorities acting at the request of the United States raided a hotel in Zurich and arrested seven FIFA
officials who were citizens of several different nations, including Brazil and the U.K. After the suspects were taken into custody,
the DOJ unsealed a lengthy indictment against the officials and other suspects, charging them with violations of the
Racketeering Influenced and Corrupt Organizations Act ("RICQO"). Prosecutors argued that the U.S. has jurisdiction because,
inter alia, members of the FIFA "enterprise" used the U.S. financial system to make or receive illegal payments.

In some instances, arrests have followed large-scale public resolutions of criminal investigations by the institutions that employed
the individuals who were secretly charged. In October 2015, Paul Thompson, an Australian citizen and former Singapore-based
derivatives trader at Rabobank, was arrested in Australia pursuant to an extradition request from the United States. Before he
was arrested abroad, Thompson was charged in the U.S. with conspiracy to commit wire fraud and bank fraud, an offense that
arose from the global London Interbank Offered Rate ("LIBOR") manipulation scandal. Notably, in October 2013, two years
before Thompson was arrested, Rabobank resolved its own LIBOR liability by entering into a deferred prosecution agreement
with the DOJ and paying a $325 million penalty.

In contrast to criminal procedures in some European countries, U.S. federal criminal investigations are typically conducted via a
"grand jury" (a group of citizens convened by the prosecutor to hear evidence) and occur in secret, often without notice to or the
involvement of individuals under investigation. Likewise, indictments and criminal complaints are usually filed under seal when
the defendant is outside of the United States. Indictments may remain sealed indefinitely and are often kept sealed until the
defendant is apprehended. In addition, individuals who are arrested and charged with crimes may cooperate or plead guilty in
sealed proceedings. The filing of a sealed indictment will pause, or "toll," the expiration of the statute of limitations, which
prohibits the prosecution of crimes after a certain period of time (usually five years). The government may also toll the statute of
limitations by making a request for information from another nation pursuant to a Mutual Legal Assistance Treaty ("MLAT"),
which has become more common in the context of cross-border investigations.

After a criminal charge has been filed, the United States may seek the defendant's extradition. The U.S. has extradition
agreements with more than 100 countries around the world. However, some countries will not extradite their own nationals. In

the event that the U.S. does not have an extradition treaty with a particular country, or the treaty does not allow for extradition in
a particular case, American authorities may seek an Interpol "red notice," which typically serves to trigger an alert at border
crossings when an individual who is subject to a sealed arrest warrant travels internationally. U.S. authorities may also wait until
a suspect travels to or transits through the United States, and then execute the arrest warrant when he or she arrives at the
border. For example, in June 2015, Gregg Mulholland, a dual citizen of the United States and Canada, attempted to fly from
Canada to Mexico. When the plane stopped for a brief layover at Phoenix International Airport, F.B.I. agents arrested Mulholland.
In a criminal complaint that was unsealed following his arrest, Mulholland was charged with conspiracy to commit securities fraud
and money laundering arising from an alleged Belize-based stock manipulation scheme.

While criminal investigations in the U.S generally are conducted in secret, prosecutors typically disclose, when asked, if a
particular individual is a "subject” or "target" of an ongoing investigation. Prosecutors do this, among other reasons, to encourage
cooperation by individuals under investigation — particularly when those individuals are located outside the subpoena power of
the prosecutor. Thus, when there is reason to suspect that an investigation is under way, it is advisable to consult counsel
regarding whether and when it may be appropriate to contact U.S. authorities.
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