Briefing note

28 July 2016

Infrastructure Corporates — a proposed
new treatment under Solvency Il

On 30 June 2016 the European Insurance and Occupational Pension Authority
("EIOPA") published its recommendations to the European Commission in
relation to the treatment of infrastructure corporates under Solvency Il. The
recommendations are aimed at helping insurers increase their portfolio
diversification and, if the new criteria are met, insurers can benefit from a lower
risk charge for equity investments. This briefing contains an overview of these

recommendations.

Qualifying infrastructure
investments

In September 2015 the European
Commission announced new
legislation to modify the Solvency Il
Delegated Regulation to "create
better incentives for insurers to invest
in infrastructure projects” by
introducing a new asset class of
qualifying infrastructure investments —
see our briefing "Infrastructure — a
new asset class for insurers" for more
detail on this. Following this, the
European Commission sought further
advice from EIOPA in relation to the
treatment of infrastructure corporates.

Many market participants had
previously argued for an expansion to
bring corporate entities operating
infrastructure assets (e.g. ports,
airports and utilities) within the scope
of the new asset class, provided that
the assets or cashflows pertaining to
the infrastructure assets were
appropriately ringfenced.

EIOPA undertook a new consultation
with stakeholders in relation to the
treatment of infrastructure corporates,

the results of which fed into its final
recommendations.

The key recommendations
made by EIOPA are as
follows:

B Expansion of the qualifying
infrastructure investment asset
class (previously limited to
special purpose vehicles
("SPVs")) to also cover certain
project-like infrastructure
corporates where there is an
equivalent level of risk. (This
asset class is referred to in this
note as "Qualifying
infrastructure project
investments" or "infrastructure
projects").

B A new asset class to cover equity
investments in high quality
corporate infrastructure
investments with a different risk
profile to those mentioned above
("Qualifying infrastructure
corporate equity investments”
or "infrastructure corporates");

Expansion of the
infrastructure projects
asset class

The principal differences between the
old Qualifying infrastructure
investments definition and the new
Qualifying infrastructure projects
investments definition are:

1.

the definition now encompasses
a corporate group (rather than a
single entity only) which derives
the substantial majority of its
revenues from infrastructure
assets (previously the primary
source of payments was required
to be the income generated by
the assets being financed);

previously provisions were
required protecting debt
providers and equity investors
against losses resulting from a
decision by the purchaser of the
goods and services to terminate
the project, unless the revenues
of the project were funded by
payment from a large number of
users. In the revised definition
such provisions are also not
required if the revenues are



subject to a rate-of-return
regulation;

the requirement for security has
become more flexible, allowing
for the use of other security
mechanisms where it can be
demonstrated that security in all
assets and contracts is not
essential for debt providers to
effectively protect or recover the
vast majority of their investment;
and

EIOPA has proposed to clarify
that the requirement for consent
of the existing debt providers to
the issue of new debt can be
addressed by the inclusion of
contractual provisions permitting
the issuance of new debt over a
certain threshold.

Comparison of the
infrastructure projects
and the infrastructure
corporates asset classes

The infrastructure projects asset
class covers both debt and equity
investments whereas the
infrastructure corporates
definition covers equity
investments only.

A prescribed list of sectors
applies to infrastructure
corporates only. Infrastructure
projects are required to have a
contractual or regulatory
framework that meets certain
criteria. There is an additional list
of requirements for unrated debt
and equities.

The only notable differences
between the revenue
predictability and predictability of
cash flows elements of the
definitions are (1) the
infrastructure projects definition
requires "all except an immaterial
part of the revenues" to satisfy
the conditions whereas the
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infrastructure corporate
definitions does not contain this
wording, referring simply to "The
revenues"; and (2) there is a
requirement for the infrastructure
corporates' revenues to be
diversified unless the revenues
are subject to a rate-of-return
regulation.

The stress testing for
infrastructure projects takes into
account risks arising from non-
infrastructure activities but does
not take into account any
revenues generate by such
activities. The infrastructure
corporates definition is silent on
the question of stress testing.

Infrastructure corporates must be
located in the EEA or OECD.
Only where investments are in
equities, or bonds or loans for
which a credit assessment by a
nominated ECAI is not available
are infrastructure projects
required to be located in the EEA
or OECD.

For infrastructure corporates a
credit quality step of at least 3 is
required OR that it has been
active/in operation for at least 3
years. For infrastructure projects
debt investments must have a
credit assessment of at least
credit quality step 3 OR be senior
or pari passu to all claims other
than statutory claims and claims
from liquidity facility providers,
trustees and derivatives
counterparties.
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Qualifying infrastructure
corporate equity
investments

The new definition of Qualifying
infrastructure corporate equity
investments refers to specific
qualifying sectors?, not including
telecom infrastructure. The rationale
provided for the choice of sectors
listed is that only sectors where there
is evidence of better performance (on
average) than non infrastructure
corporates have been included. The
definition also imposes conditions in
relation to revenue predictability
(which replicate the criteria for
Qualifying infrastructure project
investment), rating levels and
geographies.

A reduced equity risk charge of 36%
is recommended for well-diversified
portfolios of Qualifying infrastructure
corporate equity investments (which
compares to 30% for equity Qualifying
infrastructure project investments). It
is recommended that these will also
have a correlation coefficient with
equity type 1 of 75% and with equity
type 2 of 100% (i.e. that they would
be treated like type 2 equities for the
purpose of aggregation).

EIOPA has stated that it has not
found sufficient evidence to conclude
that the risk charges for debt
investment in infrastructure corporate
should be lower than that foreseen by
the Solvency Il framework. This asset
class is therefore relevant to equity
investments only.

The definitions proposed by EIOPA
have been reproduced in full in the
boxes on pages [4 - 7].

1« generation, transmission or
distribution of electrical or thermal
energy;

« distribution or transmission of
natural or petroleum gas;

87441-3-17933-v0.16

EIOPA has indicated that it expects
the European Commission to issue an
amendment to the Solvency I
Delegated Regulation on the basis of
these recommendations. This has
not yet been confirmed by the
European Commission.

Additional EIOPA
recommendations

EIOPA has also recommended that
insurance and reinsurance
undertakings be required to:

— conduct adequate due
diligence prior to making a
qualifying infrastructure
investment;

—  regularly monitor and
perform stress tests on the
cash flows and collateral
values supporting any
qualifying infrastructure
investments;

—  establish written procedures
for an active monitoring of
any material qualifying
infrastructure investments
during the construction
phase and for a
maximisation of the amount
recovered from any
qualifying infrastructure
projects in the case of a
work-out scenario; and

—  set up their asset-liability
management to ensure that
they are able to hold any
qualifying infrastructure
project investments in bonds
or loans to maturity.

Similar requirements are already
included in the Solvency Il Delegated

< provision of water or wastewater
services;

« waste management or recycling
services;

 transport networks or the

Regulation in respect of qualifying
infrastructure investment.

operation of transport assets;

» social infrastructure.
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EIOPA recommended definitions

General definition

"Infrastructure assets' means physical assets, structures or facilities, systems and networks that provide or support
essential public services.

Infrastructure corporate

Qualifying infrastructure corporate equity investments are recommended to include those investments that meet the
definition and criteria requirements set out below:

Definition

'Infrastructure corporate' means an entity or corporate group which derives the substantial majority of its revenues
from owning, financing, developing, or operating infrastructure assets in the EEA or OECD in the following lines of
business:

B generation, transmission or distribution of electrical or thermal energy;
distribution or transmission of natural or petroleum gas;

provision of water or wastewater services;

waste management or recycling services;

transport networks or the operation of transport assets;

B social infrastructure.

The assessment whether the conditions above are met should be based on the last reporting period for which
figures are available or a financing proposal.

In case a general credit assessment or an assessment for senior secured or unsecured exposures issued by an
ECAI for the infrastructure corporate exists it shall be assigned to a credit quality step of at least 3. Otherwise, the
infrastructure corporate has been active in these lines of business for at least three years or in the case of an
acquired business it has been in operation for at least three years.

Revenue predictability
The revenues generated by the infrastructure assets shall meet the following conditions:

1. One of the following criteria is met:
(i) The revenues are availability-based;
(ii) The revenues are subject to a rate-of-return regulation;
(iif) The revenues are subject to a take-or-pay contract;
(iv) The level of output or the usage and the price shall independently meet one of the following
criteria:
a. it is regulated;
b. it is contractually fixed;
c. it is sufficiently predictable as a result of low demand risk;
2. Where the revenues are not funded by payments from a large number of users of the service, the party

which agrees to purchase the goods or services provided by the infrastructure corporate shall be at least
one of the following:

(i) an entity listed in Article 180(2) of this Regulation;
(ii) a regional government or local authority listed in the Regulation adopted pursuant to Article
109a(2)(a) of Directive 2014/51/EU;
(iii) an entity with an ECAI rating with a credit quality step of at least 3;
(iv) an entity that is replaceable without a significant change in the level and timing of revenues.
3. The revenues shall be diversified in terms of activities, location, or payers, unless the revenues are subject

to a rate-of-return regulation.
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Infrastructure projects

Qualifying infrastructure project investments are recommended to include those investments that meet the definition
and criteria requirements set out below.

Requirements are intended to apply to all investments (i.e. rated and unrated debt and equity) unless otherwise
stated.

Definition

'Infrastructure project' means an entity or corporate group which derives the substantial majority of its revenues from
owning, financing, developing or operating infrastructure assets.

Stress testing

The cash flows generated by the infrastructure assets allow for all financial obligations to be met under sustained
stresses that are relevant for the risks of the project;

The stress testing shall consider risks arising from non-infrastructure activities, but the revenues generated by such
activities shall not be taken into account when determining whether the financial obligations can be met.

Predictability of cash flows

The cash flows generated for debt providers and equity investors are predictable;

The cash flows generated for debt providers and equity investors shall not be considered predictable unless all
except an immaterial part of the revenues satisfies the following conditions:

€) one of the following criteria is met:
(i) the revenues are availability-based,;
(ii) the revenues are subject to a rate-of-return regulation;
(iif) the revenues are subject to a take-or-pay contract;
(iv) the level of output or the usage and the price shall independently meet one of the following
criteria:

- it is regulated;
— it is contractually fixed;

- it is sufficiently predictable as a result of low demand risk;

(b) where the revenues are not funded by payments from a large number of users, the party which agrees to
purchase the goods or services provided by the infrastructure project shall be one of the following:
(i) an entity listed in Article 180(2) of this Regulation;
(ii) a regional government or local authority listed in the Regulation adopted pursuant to Article
109a(2)(a) of Directive 2009/138/EC;
(iif) an entity with an ECAI rating with a credit quality step of at least 3;
(iv) an entity that is replaceable without a significant change in the level and timing of revenues.
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Contractual framework

The infrastructure project is governed by a regulatory or contractual framework that provides debt providers and
equity investors with a high degree of protection including the following:

(a) provisions that effectively protect debt providers and equity investors against losses resulting from a
decision to terminate the project by the party which agrees to purchase the goods or services provided by
the infrastructure project unless one of the following conditions is met;

(i) the revenues are funded by payments from a large number of users;
(ii) the revenues are subject to a rate-of-return regulation;
(b) there are sufficient reserve funds or other financial arrangements to cover contingency funding and working

capital requirements of the project;

Where investments are in bonds or loans, this regulatory or contractual framework shall also include the
following:

(i) Debt providers have security or the benefit of security to the extent permitted by applicable law in
all assets and contracts that are critical to the operation of the infrastructure project.

(ii) Notwithstanding point (i), where undertakings can demonstrate that security in all assets and
contracts is not essential for debt providers to effectively protect or recover the vast majority of
their investment, other security mechanisms may be used. In that case, the other security
mechanisms shall comprise of one or more of the following:

€) pledge of shares,

(b) step-in rights,

(c) lien over bank accounts,
(d) control over cash flows,
(e) provisions for assignment of contracts.
(iif) the use of net operating cash flows after mandatory payments from the project for purposes other

than servicing debt obligations is restricted;

(iv) restrictions on activities that may be detrimental to debt providers, including that new debt cannot
be issued without the consent of existing debt providers in the form agreed with them;

Credit quality step (rated debt only)

Where the investments are in debt for which a credit assessment by a nominated ECIA is available, the instrument
shall have a credit assessment of at least credit quality step 3

Financial risk (unrated debt only)

Where investments are in debt for which a credit assessment by a nominated ECAI is not available, the investment
instrument and other pari passu instruments are senior to all other claims other than statutory claims, and claims
from liquidity facility providers, trustees and derivatives counterparties.

Other reguirements for unrated debt and equities

Where investments are in equities, or bonds or loans for which a credit assessment by a nominated ECAI is not
available, the following criteria are met:

(i) the infrastructure assets and infrastructure project are located in the EEA or in the OECD;

(ii) where the infrastructure project is in the construction phase the following criteria shall be fulfilled by the
equity investor, or where there is more than one equity investor, the following criteria shall be fulfilled by a
group of equity investors as a whole:

- the equity investors have a history of successfully overseeing infrastructure projects and the
relevant expertise;
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- the equity investors have a low risk of default, or there is a low risk of material losses for the
infrastructure project as a result of their default;

- the equity investors are incentivised to protect the interests of investors;

(iii) where there are construction risks, safeguards are established to ensure completion of the infrastructure
project according to the agreed specification, budget or completion date;

(iv) where operating risks are material, they are properly managed;

(v) tested technology and design is used;

(vi) the capital structure allows all of the debt to be serviced,;

(vii) the refinancing risk is low;

(viii) derivatives are only used for risk-mitigation purposes.

87441-3-17933-v0.16 UK-0060-A



Authors:

Clare Burgess

Partner, Capital Markets

T: +44 20 7006 1727
E:_clare.burgess@

cliffordchance.com

Amera Dooley
PSL,
Corporate

T: +44 20 7006 6402
E: amera.dooley@

cliffordchance.com

Contacts - Insurance:

87441-3-17933-v0.16

Katherine Coates
Partner

T: +44 20 7006 1203
E: katherine.coates@

cliffordchance.com

Alex Erasmus
Partner

T: +44 20 7006 1344
E: alex.erasmus@

cliffordchance.com

Clare Swirski
Partner
Corporate

T: +44 20 7006 2689
E: clare.swirski@

cliffordchance.com

Ashley Prebble
Partner

T: +44 20 7006 3058

E: ashley.prebble@
cliffordchance.com

Hilary Evenett
Partner

T: +44 20 7006 1424
E: hilary.evenett@

cliffordchance.com

Eimear O'Dwyer
Lawyer

T: +44 20 7006 3985
E: eimear.odwyer@

cliffordchance.com

Narind Singh
Partner

T: +44 20 7006 4481
E: narind.singh@

cliffordchance.com

Clare Swirski
Partner

T: +44 20 7006 2689
E: clare.swirski@

cliffordchance.com

UK-0060-A


mailto:E:%20clare.burgess@cliffordchance.com
mailto:E:%20clare.burgess@cliffordchance.com
mailto:clare.swirski@cliffordchance.com
mailto:clare.swirski@cliffordchance.com
mailto:amera.dooley@cliffordchance.com
mailto:amera.dooley@cliffordchance.com
mailto:E:%20eimear.odwyer@cliffordchance.com
mailto:E:%20eimear.odwyer@cliffordchance.com
mailto:E:%20katherine.coates@cliffordchance.com
mailto:E:%20katherine.coates@cliffordchance.com
mailto:ashley.prebble@cliffordchance.com
mailto:ashley.prebble@cliffordchance.com
mailto:%20alex.erasmus@cliffordchance.com
mailto:%20alex.erasmus@cliffordchance.com
mailto:E:%20narind.singh@cliffordchance.com
mailto:E:%20narind.singh@cliffordchance.com
mailto:hilary.evenett@cliffordchance.com
mailto:hilary.evenett@cliffordchance.com
mailto:E:%20clare.swirski@cliffordchance.com
mailto:E:%20clare.swirski@cliffordchance.com

Contacts - Infrastructure:

a
lA

.\‘\ ‘\

87441-3-17933-v0.16

Michael Bates
Partner, London

T: +44 20 7006 8179
E: michael.bates @

cliffordchance.com

Clare Burgess
Partner, London

T: +44 20 7006 1727
E: clare.burgess@

cliffordchance.com

David Metzger
Partner, London

T: +44 20 7006 4240
E: david.metzger@

cliffordchance.com

Michael Pearson
Partner, London

T: +44 20 7006 4753
E: _michael.pearson@

cliffordchance.com

Andreea Sisman
Counsel, Bucharest

T: +40 216666 116
E: andreea.sisman@

cliffordchance.com

Riko Vanezis
Partner, Frankfurt

T: +49 697199 3321
E: riko.vanezis @

cliffordchance.com

David Bickerton
Managing Partner,
London

T: +44 20 7006 2317
E: david.bickerton@

cliffordchance.com

Paul Carrington
Partner, London

T: +44 20 7006 8124
E: paul.carrington@

cliffordchance.com

Brendan Moylan
Partner, London

T: +44 20 7006 2386
E: brendan.moylan@

cliffordchance.com

Jaap Koster
Partner, Amsterdam

T: +31 20711 9282
E: jaap.koster@

Dr. Florian Mahler
Partner, Dusseldorf

T: +49 211 4355 5232
E: florian.mahler@

cliffordchance.com

Beda Wortmann
Partner, Frankfurt

T: +49 697199 1347
E: beda.wortmann@

cliffordchance.com

James Boswell
Partner, London

T: +44 20 7006 8179
E: james.boswell@

cliffordchance.com

Amy Mahon
Partner, London

T: +44 20 7006 2111
E: amy.mahon@

cliffordchance.com

Ashvin Seetulsingh
Partner, London

T: +44 20 7006 8635
E:
ashvin.seetulsingh@
cliffordchance.com

Bert De Maeyer
Managing Partner,
Brussels

T: +32 2533 5055

E: bert.demaeyer @
cliffordchance.com

Edmund Boyo
Partner, Frankfurt

T: +49 697199 3324
E: edmund.boyo@

cliffordchance.com

Itir Ciftci
Partner, Istanbul

T: +90 212339 0077
E: itir.ciftci@
yeaqinciftci.av.tr

UK-0060-A


mailto:E:%20katherine.coates@cliffordchance.com
mailto:E:%20katherine.coates@cliffordchance.com
mailto:david.bickerton@cliffordchance.com
mailto:david.bickerton@cliffordchance.com
mailto:E:%20james.boswell@cliffordchance.com
mailto:E:%20james.boswell@cliffordchance.com
mailto:paul.carrington@cliffordchance.com
mailto:paul.carrington@cliffordchance.com
mailto:E:%20amy.mahon@cliffordchance.com
mailto:E:%20amy.mahon@cliffordchance.com
mailto:E:%20david.metzger@cliffordchance.com
mailto:E:%20david.metzger@cliffordchance.com
mailto:brendan.moylan@cliffordchance.com
mailto:brendan.moylan@cliffordchance.com
mailto:%20michael.pearson@cliffordchance.com
mailto:%20michael.pearson@cliffordchance.com
mailto:E:%20ashvin.seetulsingh@cliffordchance.com
mailto:E:%20ashvin.seetulsingh@cliffordchance.com
mailto:E:%20ashvin.seetulsingh@cliffordchance.com
mailto:jaap.koster@cliffordchance.com
mailto:jaap.koster@cliffordchance.com
mailto:E:%20clare.swirski@cliffordchance.com
mailto:E:%20clare.swirski@cliffordchance.com
mailto:E:%20clare.burgess@cliffordchance.com
mailto:E:%20clare.burgess@cliffordchance.com
mailto:florian.mahler@cliffordchance.com
mailto:florian.mahler@cliffordchance.com
mailto:E:%20edmund.boyo@cliffordchance.com
mailto:E:%20edmund.boyo@cliffordchance.com
mailto:E:%20katherine.coates@cliffordchance.com
mailto:E:%20katherine.coates@cliffordchance.com
mailto:%20andreea.sisman@cliffordchance.com
mailto:%20andreea.sisman@cliffordchance.com
mailto:beda.wortmann@cliffordchance.com
mailto:beda.wortmann@cliffordchance.com

10

Contacts - Infrastructure:

Simon Williams
Partner, Istanbul

T: +90 212339 0067
E: simon.williams@

cliffordchance.com

Eduardo Garcia
Partner, Madrid

T: +34 91590 9411
E: eduardo.garcia@

cliffordchance.com

Claudio Cerabolini
Counsel, Milan

T: +39 028063 4248
E:
claudio.cerabolini@

cliffordchance.com

Benjamin de Blegiers
Partner, Paris

T: +33 14405 5206
E:
benjamin.deblegiers@

cliffordchance.com

Laurent Schoenstein
Partner, Paris

T: +33 14405 5467

E:
laurent.schoenstein@
cliffordchance.com

David Kolacek
Partner, Prague

T: +420 22255 5262
E: david.kolacek@

cliffordchance.com

87441-3-17933-v0.16

Mete Yegin
Partner, Instanbul

T: +90 212339 0012
E:
mete.yegin@yeginci
ftci.av.tr

Jose Guardo
Partner, Madrid

T: +34 91590 7595
E: jose.quardo@

cliffordchance.com

Guiseppe De Palma
Managing Partner,
Milan

T: +39 028063 4507
E:
guiseppe.depalma@

cliffordchance.com

Nikolai Eatwell
Partner, Paris

T: +33 14405 5339
E: nikolai.eatwell@

cliffordchance.com

Daniel Zerbib
Partner, Paris

T: +33 14405 5352
E: daniel.zerbib@

cliffordchance.com

Nick Fletcher
Partner/Solicitor

Warsaw

T: +48 22429 9520

E: nick.fletcher@

cliffordchance.com

Javier Amantegui
Partner, Madrid

T: +34 91590 7576

E: javier.amantequi@
cliffordchance.com

Jose Manuel Cuenca
Partner, Madrid

T: +34.91590 7535
Ex

josemanuel.cuenca@

cliffordchance.com

Marksu Muhs
Partner, Munich

T: +49 8921632 8530
E: markus.muhs@

cliffordchance com

Anthony Giustini
Partner, Paris

T: +33 14405 5926
E: anthony.giustini@
cliffordchance.com

Alex Cook
Managing Partner,
Prague

T: +420 22255 5212

E: alex.cook@
yeginciftci.av.tr

Agnieszka Janicka
Partner/Radca
Prawny, Warsaw

T: +48 22429 9531
E:
agnieszka.janicka@

cliffordchance.com

UK-0060-A


mailto:mete.yegin@yeginciftci.av.tr
mailto:mete.yegin@yeginciftci.av.tr
mailto:E:%20javier.amantegui@cliffordchance.com
mailto:E:%20javier.amantegui@cliffordchance.com
mailto:E:%20eduardo.garcia@cliffordchance.com
mailto:E:%20eduardo.garcia@cliffordchance.com
mailto:jose.guardo@cliffordchance.com
mailto:jose.guardo@cliffordchance.com
mailto:laurent.schoenstein@cliffordchance.com
mailto:laurent.schoenstein@cliffordchance.com
mailto:E:%20josemanuel.cuenca@cliffordchance.com
mailto:E:%20josemanuel.cuenca@cliffordchance.com
mailto:E:%20josemanuel.cuenca@cliffordchance.com
mailto:guiseppe.depalma@cliffordchance.com
mailto:guiseppe.depalma@cliffordchance.com
mailto:E:%20markus.muhs@cliffordchance.com
mailto:E:%20markus.muhs@cliffordchance.com
mailto:E:%20simon.williams@cliffordchance.com
mailto:E:%20simon.williams@cliffordchance.com
mailto:%20eduardo.garcia@cliffordchance.com
mailto:%20eduardo.garcia@cliffordchance.com
mailto:%20eduardo.garcia@cliffordchance.com
mailto:nikolai.eatwell@cliffordchance.com
mailto:nikolai.eatwell@cliffordchance.com
mailto:E:%20anthony.giustini@cliffordchance.com
mailto:E:%20anthony.giustini@cliffordchance.com
mailto:%20benjamin.deblegiers@cliffordchance.com
mailto:%20benjamin.deblegiers@cliffordchance.com
mailto:%20benjamin.deblegiers@cliffordchance.com
mailto:%20daniel.zerbib@cliffordchance.com
mailto:%20daniel.zerbib@cliffordchance.com
mailto:%20alex.cook@yeginciftci.av.tr
mailto:%20alex.cook@yeginciftci.av.tr
mailto:%20david.kolacek@cliffordchance.com
mailto:%20david.kolacek@cliffordchance.com
mailto:%20nick.fletcher@cliffordchance.com
mailto:%20nick.fletcher@cliffordchance.com
mailto:%20agnieszka.janicka@cliffordchance.com
mailto:%20agnieszka.janicka@cliffordchance.com
mailto:%20agnieszka.janicka@cliffordchance.com

11

This publication does not necessarily deal with every important topic Clifford Chance Pte Ltd, 12 Marina Boulevard, 25th Floor Tower 3,

or cover every aspect of the topics with which it deals. It is not Marina Bay Financial Centre, Singapore 018982
designed to provide legal or other advice. © Clifford Chance 2016

Clifford Chance Pte Ltd
www.cliffordchance.com

Abu Dhabi m Amsterdam m Bangkok m Barcelona m Beijing m Brussels m Bucharest m Casablanca m Doha m Dubai m Diisseldorf m Frankfurt m Hong Kong m Istanbul m Jakarta* m London m

Luxembourg m Madrid m Milan m Moscow m Munich m New York m Paris m Perth m Prague m Riyadh m Rome m S&o Paulo m Seoul m Shanghai m Singapore m Sydney m Tokyo m Warsaw m

Washington, D.C.

*Linda Widyati & Partners in association with Clifford Chance. Clifford Chance has a best friends relationship with Redcliffe Partners in Ukraine.
87441-3-17933-v0.16 UK-0060-A



	On 30 June 2016 the European Insurance and Occupational Pension Authority ("EIOPA") published its recommendations to the European Commission in relation to the treatment of infrastructure corporates under Solvency II.  The recommendations are aimed a...
	Qualifying infrastructure investments

	In September 2015 the European Commission announced new legislation to modify the Solvency II Delegated Regulation to "create better incentives for insurers to invest in infrastructure projects" by introducing a new asset class of qualifying infrastru...
	Many market participants had previously argued for an expansion to bring corporate entities operating infrastructure assets (e.g. ports, airports and utilities) within the scope of the new asset class, provided that the assets or cashflows pertaining ...
	EIOPA undertook a new consultation with stakeholders in relation to the treatment of infrastructure corporates, the results of which fed into its final recommendations.
	The key recommendations made by EIOPA are as follows:

	 Expansion of the qualifying infrastructure investment asset class (previously limited to special purpose vehicles ("SPVs")) to also cover certain project–like infrastructure corporates where there is an equivalent level of risk. (This asset class is...
	 A new asset class to cover equity investments in high quality corporate infrastructure investments with a different risk profile to those mentioned above ("Qualifying infrastructure corporate equity investments" or "infrastructure corporates");
	Expansion of the infrastructure projects asset class

	The principal differences between the old Qualifying infrastructure investments definition and the new Qualifying infrastructure projects investments definition are:
	1. the definition now encompasses a corporate group (rather than a single entity only) which derives the substantial majority of its revenues from infrastructure assets (previously the primary source of payments was required to be the income generated...
	2. previously provisions were required protecting debt providers and equity investors against losses resulting from a decision by the purchaser of the goods and services to terminate the project, unless the revenues of the project were funded by payme...
	3. the requirement for security has become more flexible, allowing for the use of other security mechanisms where it can be demonstrated that security in all assets and contracts is not essential for debt providers to effectively protect or recover th...
	4. EIOPA has proposed to clarify that the requirement for consent of the existing debt providers to the issue of new debt can be addressed by the inclusion of contractual provisions permitting the issuance of new debt over a certain threshold.
	Comparison of the infrastructure projects and the infrastructure corporates asset classes

	 The infrastructure projects asset class covers both debt and equity investments whereas the infrastructure corporates definition covers equity investments only.
	 A prescribed list of sectors applies to infrastructure corporates only. Infrastructure projects are required to have a contractual or regulatory framework that meets certain criteria. There is an additional list of requirements for unrated debt and ...
	 The only notable differences between the revenue predictability and predictability of cash flows elements of the definitions are (1) the infrastructure projects definition requires "all except an immaterial part of the revenues" to satisfy the condi...
	 The stress testing for infrastructure projects takes into account risks arising from non- infrastructure activities but does not take into account any revenues generate by such activities.  The infrastructure corporates definition is silent on the q...
	 Infrastructure corporates must be located in the EEA or OECD.  Only where investments are in equities, or bonds or loans for which a credit assessment by a nominated ECAI is not available are infrastructure projects required to be located in the EEA...
	 For infrastructure corporates a credit quality step of at least 3 is required OR that it has been active/in operation for at least 3 years.  For infrastructure projects debt investments must have a credit assessment of at least credit quality step 3...
	Qualifying infrastructure corporate equity investments

	A reduced equity risk charge of 36% is recommended for well-diversified portfolios of Qualifying infrastructure corporate equity investments (which compares to 30% for equity Qualifying infrastructure project investments). It is recommended that these...
	Additional EIOPA recommendations

	EIOPA has also recommended that insurance and reinsurance undertakings be required to:
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