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ESMA issues more advice on extending
the AIFMD passport to non-EU

managers

The Alternative Investment Fund Managers Directive passport (AIFMD passport)
could be extended to managers in some non-EU countries, enabling them to
market and manage funds throughout the European Union. Such is the advice
from ESMA to the European Parliament, the Council and the Commission,
issued on the 19 July 2016, on the application of the AIFMD passport to non-EU
alternative investment managers (AIFMs) and alternative investment funds
(AIFs) in 12 non-EU countries.

The Advice

ESMA concludes that the passport
could be given to Canada, Guernsey,
Japan, Jersey and Switzerland, but
should not yet be given to the
Cayman Islands, Bermuda or the Isle
of Man. For the US, Hong Kong,
Singapore and Australia, ESMA
advises that the passport could be
given, although the advice was
qualified.

The ESMA view on the US is more
positive this time around, and
suggests that the AIFMD passport
could be extended to the US.
Interestingly, ESMA has noted that
extending the passport to the US
could create an unlevel playing field in
respect of any funds marketed to the
public (because of differences
between the US and EU regimes
around public offering of funds), and
so suggest that the European
Commission might want to consider
only extending the passport to certain
types of US funds (primarily, those
funds limited to professional

investors). This might mean more
work for the European Commission to
evaluate how to treat US managers
before the Commission takes a
decision to extend the AIFMD
passport.

If the assessment was restricted only
to AlFs, there are no significant
obstacles impeding the application of
the AIFMD passport to AlFs in Hong
Kong and Singapore. However,
ESMA notes that both Hong Kong
and Singapore operate regimes that
facilitate the access of UCITS from
only certain EU Member States to
retail investors in their territories and
this may be taken into account by the
Commission. So it is not completely
clear at the moment how Hong Kong
and Singapore managers are viewed
in the context of extending the
passport.

It is possible that the AIFMD passport
could be extended also to Australia, if
Australia were to extend a local
licensing exemption to all EU
countries (currently only some EU

Key points

B Canada, Guernsey, Japan,
Jersey and Switzerland likely
to get a passport

B US, Australia, Hong Kong and
Singapore, could also get a
passport, although the advice
is qualified, so may require
further consideration by the
European Commission

B Decision on Bermuda and the
Cayman Islands deferred
pending further assessment

m  AIFMD passport unlikely to be
extended to the Isle of Man at
this stage

countries can benefit from that
exemption).

Extension of the AIFMD passport to
Bermuda and the Cayman Islands is
a "watch this space". Both Bermuda
and the Cayman Islands have been
reforming their local fund marketing
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rules to position themselves for the
extension of the AIFMD passport, and
ESMA will need to make a further
assessment once those rules become
more established.

It does not seem at this stage that the
AIFMD passport will be extended to
the Isle of Man. ESMA cites the
absence of an AIFMD-like regime in
the Isle of Man, making it difficult to
assess whether the investor
protection criterion (one of the criteria
necessary for positive advice to be
given) is met.

Why is the advice needed?

Currently, non-EU AIFMs and non-EU
AlFs managed by EU AIFMs are
subject to the national private
placement regime (NPPR) of each of
the Member States where the AlFs
are marketed or managed because
they cannot use the AIFMD passport.
However, the AIFMD makes provision
for the passport, which is currently
reserved to EU AIFMs and AlFs, to be
potentially extended to non-EU AIFMs
and AlFs in future, following positive
advice from ESMA.

ESMA published its first advice in
relation to six non-EU countries
(Guernsey, Hong Kong, Jersey,
Switzerland, Singapore and the
United States) in July 2015, setting
out that the passport could be
extended to Guernsey, Jersey and
potentially Switzerland. The decision
on Hong Kong, Singapore and the
USA was delayed and ESMA
suggested that the European
Commission may want to delay
extending the passport until ESMA
had given a positive recommendation
for a 'sufficient number' of non-EU
jurisdictions.

Following this first advice, the
European Commission invited ESMA
to complete its advice, by 30 June

2016, in respect to Hong Kong,
Singapore and the USA and assess
six other non-EU countries: Australia,
Bermuda, Canada, Cayman Islands,
Isle of Man, and Japan. This advice
has just been issued, on 19 July 2016.

What happens next?

The advice will now be considered by
the European Commission,
Parliament and the Council.

ESMA has opted for a country-by-
country assessment of the potential
extension of the AIFMD passport, so
will continue to assess other non-EU
countries with a view to delivering
further 'submissions' to the EU
authorities. Interestingly, ESMA sets
out in its advice a list of the main non-
EU countries currently using AIFMD
NPPRs to market into the EU. This
includes jurisdictions not yet
assessed by ESMA for the extension
of the AIFMD passport (such as
South Africa and Mauritius) and it is
not clear whether the European
Commission will see a need for
ESMA to do further work on those

other jurisdictions before deciding
whether to extend the AIFMD
passport. In addition, it is not certain
when future assessments will be
made, as there is no timetable for
these set out in the advice.

Finally, although ESMA is carrying out
the assessments on a country-by-
country basis, and providing its advice
'‘batches’, it is not clear whether,
under the AIFMD, the European
Commission can extend the AIFMD
passport on a country-by-country
basis.



Summary of ESMA advice

Third
Country
Canada

Guernsey
Japan
Jersey
Switzerland
Hong Kong

Singapore

Australia

USA

Bermuda

Cayman
Islands

Isle of Man

ESMA advice in relation to the extension of the AIFMD passport to non-EU AIFMs and
AlFs
No significant obstacles impeding the application of the AIFMD passport.

If the assessment was restricted only to AlFs, there are no significant obstacles impeding the
application of the AIFMD passport to AlFs in Hong Kong and Singapore.

However, ESMA notes that both Hong Kong and Singapore operate regimes that facilitate the
access of UCITS from only certain EU Member States to retail investors in their territories.

No significant obstacles regarding market disruption and obstacles to competition impeding the
application of the AIFMD passport to Australia, provided the Australian Securities and
Investment Committee (ASIC) extends to all EU Member States the ‘class order relief’, currently
available only to some EU Member States, from some requirements of the Australian regulatory
framework.

No significant obstacles regarding investor protection and the monitoring of systemic risk which
would impede the application of the AIFMD passport to the United States (US).

With respect to the competition and market disruption criteria, ESMA considers there is no
significant obstacle for funds marketed by managers to professional investors which do not
involve any public offering. However, ESMA considers that in the case of funds marketed by
managers to professional investors which do involve a public offering, a potential extension of
the AIFMD passport to the US risks an un-level playing field between EU and non-EU AIFMs.
The market access conditions which would apply to these US funds in the EU under an AIFMD
passport would be different from, and potentially less onerous than, the market access
conditions applicable to EU funds in the US and marketed by managers involving a public
offering. ESMA suggests, therefore, that the EU institutions consider options to mitigate this risk.

ESMA cannot give definitive advice with respect to the criteria on investor protection and
effectiveness of enforcement since both countries are in the process of implementing new
regulatory regimes and the assessment will need to take into account the final rules in place.

The absence of an AIFMD-like regime makes it difficult to assess whether the investor protection
criterion is met.



Contacts

Simon Crown
Partner

T: +44 207006 2944

E: simon.crown
@cliffordchance.com

Xavier Comaills
Partner

T: +33 14405 5166

E: xavier.comaills
@cliffordchance.com

Natalia Lopez
Counsel

T: +34 91590 9410

E: natalia.lopez
@cliffordchance.com

Monica Sah
Partner

T: +44 207006 1103

E: monica.sah
@cliffordchance.com

Lounia Czupper
Partner

T: +32 2533 5987

E: lounia.czupper
@cliffordchance.com

Nick O'Neill
Partner

T: +1 212 878 3119

E: nick.oneill
@cliffordchance.com

Owen Lysak
Senior Associate

T: +44 207006 2904

E: owen.lysak
@cliffordchance.com

Gregor Evenkamp
Partner

T:+31 20711 9711

E: gregor.evenkamp
@cliffordchance.com

Mark Shipman
Partner

T: +852 2825 8992

E: mark.shipman
@cliffordchance.com

Lucio Bonavitacola
Partner

T: +39 028063 4238

E: lucio.bonavitacola
@cliffordchance.com

Joélle Hauser
Partner

T: +352 485050 203

E: joelle.hauser
@cliffordchance.com

Ate Veenstra
Partner

T:+31 20711 9711

E: ate.veenstra
@cliffordchance.com

This publication does not necessarily deal with every important topic
or cover every aspect of the topics with which it deals. It is not
designed to provide legal or other advice.

www.cliffordchance.com

Clifford Chance, 10 Upper Bank Street, London, E14 5JJ
© Clifford Chance 2016

Clifford Chance LLP is a limited liability partnership registered in
England and Wales under number OC323571

Registered office: 10 Upper Bank Street, London, E14 5JJ

We use the word 'partner' to refer to a member of Clifford Chance
LLP, or an employee or consultant with equivalent standing and
qualifications

If you do not wish to receive further information from Clifford Chance
about events or legal developments which we believe may be of
interest to you, please either send an email to
nomorecontact@cliffordchance.com or by post at Clifford Chance
LLP, 10 Upper Bank Street, Canary Wharf, London E14 5JJ

Abu Dhabi m Amsterdam m Bangkok m Barcelona m Beijing m Brussels m Bucharest m Casablanca m Doha m Dubai m Diisseldorf m Frankfurt m Hong Kong m Istanbul m Jakarta* m London m
Luxembourg m Madrid m Milan m Moscow m Munich m New York m Paris m Perth m Prague m Riyadh m Rome m S&o Paulo m Seoul m Shanghai m Singapore m Sydney m Tokyo m Warsaw m

Washington, D.C.

*Linda Widyati & Partners in association with Clifford Chance.

Clifford Chance has a best friends relationship with Redcliffe Partners in Ukraine.



