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CONTRACTS – DISTRIBUTION
[bookmark: titre1]Competition Authority's opinion on co-operation between purchasing groups
Following an application from the Minister for the Economy and the Senate, the Competition Authority recently issued an opinion on three agreements between purchasing and listing groups in the mass distribution sector:
- instructions given by Système U Centrale Nationale to Eurauchan for an initial term of one year to negotiate triple net purchasing terms and conditions for some national brand products, which are thus common to both groups, with each distributor subsequently retaining responsibility for apportioning this price with compensations within the annual master agreement;
- an agreement between ITM Alimentaire International and EMC Distribution relating to the negotiation of purchases of a part of the national brand products via a common concern  with a distinct legal personality which is responsible for negotiating the annual master agreement on behalf of the two distributing groups for an open term that may be terminated annually. The agreement is accompanied by a non-competition clause preventing them from concluding another purchasing co-operation clause and by an exclusivity clause covering negotiations with the suppliers concerned;
- the contract between Carrefour and Provera providing for Provera, acting on behalf of Cora and Supermarché Match, to join Carrefour's food and non-food listing groups for a minimum term of four years, the agreement not providing for exclusivity of negotiations.
After a reminder that its opinions do not seek to define behaviour but to provide those concerned with an analytical grid to allow them to better understand the challenges inherent in competition, the Competition Authority states that these agreements do not fall within the scope of concentration control given that purchasing continues to be  undertaken by each distributor individually and independently. On the other hand, these agreements should comply with rules relating to anti-competitive practices and, in particular, to agreements in restraint of trade. For the Competition Authority the main competition-related risks are risks of collusion related to information exchange, risks ousting certain distributors and suppliers, risks limiting suppliers' product ranges offered for sale, reducing quality or suppliers'  willingness to innovate or invest. The Competition Authority also considers the question of the economic dependency that may be reinforced by these agreements. It recommends adoption of legislative provisions providing for compulsory prior notification of the Authority of major purchasing groupings and for simplification of the conditions defining situations of economic dependency.
Competition Authority's opinion of 31 March 2015 relating to the coming together of purchasing and listing groups in the mass distribution sector 

[bookmark: titre2]Bill on parent companies' and principal concerns' duty of vigilance
On 30 March 2015, the National Assembly adopted a Bill relating to parents companies' and principal concerns'  duty of vigilance. The aim of this Bill is to introduce an obligatory duty of vigilance on the part of parent companies and principal concerns towards their subsidiaries, sub-contractors and suppliers. The idea is to thus make transnational companies more responsible in order to prevent dramatic events from happening in France and abroad and to obtain reparation for victims of human rights violations and for environmental damage.
The keystone of the measure consists in bringing in an obligation to prepare an effective vigilance plan (Art. 1; C. Comm., Art. L. 225-102-4). However, this measure will only be required of major companies (those which employ at least five thousand employees on their premises and at their direct or indirect subsidiaries and whose registered office is located on French territory or at least ten thousand employees on their premises and at their direct or indirect subsidiaries and whose registered office is located on French territory or abroad). This plan should comprise "reasonable vigilance measures that are likely to identify and prevent the risk of breaching human rights and basic freedoms, bodily harm or serious environmental damage or risks to health resulting from the company's activities or those of the companies that it controls [...], whether directly or indirectly, as well as from the activities of their sub-contractors or suppliers with which they have established commercial relations. The plan's measures also aim to prevent actively or passively corrupt practices within the company and the companies that it controls".
In order for the introduction and diffusion of this vigilance plan to be properly effective, the Bill provides that "any person proving locus standi may ask the relevant court to require the company, on pain of a civil fine if necessary, to draw up the vigilance plan, to communicate it to the public and to relate its implementation".
The second aspect of the Bill consist in the incurring of civil liability by the companies in the event of failing in the obligations placed on them by the vigilance plan (Art. 2; C. Comm., Art. L. 225-102-5). According to the purview, liability will be incurred in the event of "damage or harm that they could reasonably have avoided" as a consequence of the inexistence of the prevention plan or its inadequacy. In concrete terms, the company may be held liable if it can be proved that implementation of a preventive measure could have prevented or minimized the damage or harm caused. Such liability meets the general law requirement as established by Articles 1382 and 1383 of the Civil Code. The onus of proof in therefore on the plaintiff in the absence of any presumption of fault on the part of the company. Similarly, the plaintiff must establish the link of cause and effect between the fault and the alleged damage or harm.
In addition to remedy for damage or harm, the court may levy a civil fine and order publication, circulation or display of its findings at the expense of the company in question. The result of this will be, according to the purview, "a risk to the good reputation of the company, which will probably have a dissuasive effect likely to favour preventive measures".
NA March 2015, TA no. 501, Legislative File

[bookmark: titre3]"Macron" Bill and Commerce aspect
After the National Assembly on 19 February 2015, the Senate has just in its turn (12 May 2015) passed the Bill "for growth, business and equal economic opportunities", known as the "Macron Law". The Bill must now be examined by a joint committee (3 June 2015). In the event of disagreement between the bi-cameral representatives, the text will be re-examined by the National Assembly, which will have the last word.
The main provisions of the Commerce aspect were set out in one of our previous Newsletters. The main amendments made by the Senate are now set out below:
- Referral to the Competition Authority of planning documents  – Article 10 (Art. L. 752-5-1 [new] of the Commercial Code) – Deleted
This article introduced a new Article L. 752-5-1 in the Commercial Code to allow the Minister of the Economy or the State's representative in the Department to refer it o the Competition Authority when a planning document for a local community is being prepared.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     
Considering that it posed obstacles of principle and technical problems, the Senate voted for its deletion.
- Affiliation agreements – Article 10 A (Art. L. 341-1 to L. 341-4 [new] of the Commercial Code) – Deleted
In its wording as adopted by the National Assembly, Article 10 A provides that:
- the whole set of agreements concluded between a trader and his network whose common goal is the running of a shop in the network and which contains clauses likely to limit the trader's freedom to carry on his business shall reach their term on the same date via expiration or termination of one of the agreements (Article L. 341-1 [new] of the Commercial Code);
- any clause whose effect is to restrain the trader's freedom to carry on his commercial activity following expiration or termination of one of the agreements binding the trader to the distribution network shall be deemed null and void (Article L. 341-2 [new]);
- these agreements may not be concluded for a term exceeding nine years and cannot be renewed by tacit renewal (Article L. 341-3 [new]).
The Senate deleted this article, considering that, firstly, the provisions voted by the National Assembly covered the whole of the retail trade whereas the original provisions envisioned by the Competition Authority and introduced into the "Lefebvre" Bill specifically targeted the predominantly foodstuff-based mass distribution trade. Secondly, regulation of the affiliation agreements was likely to disturb the organisation and management of certain co-operative and associative groups and its disadvantages outweighed its advantages as it currently stood.
- Formalisation of commercial negotiation in a single contract – Article 10 B (Art. L. 441-7 of the Commercial Code) 
The National Assembly proposes to restrict the obligation to formalize the results of commercial negotiation via the single contract only to relations between retail trade distribution and its suppliers.
Following the recommendations of the Special Commission, the Senate , for its part, opted for a less substantial amendment of Article L. 441-7 of the Commercial Code. A distinction would be drawn between the supplier/mass distribution relationship, for which the formal requirements of commercial negotiations currently in force would be maintained as they are and the supplier/wholesaler relationship, for which these formal requirements would be simplified (in particular as regards price schedules and price reductions)(Amendment 848).
- With regard to distributor's brands, the compulsory renegotiation clause in the event of the significant agricultural and foodstuff raw material price fluctuations referred to in Article L. 441-8 of the Commercial Code would be extended to them wherever the term of performance of the agreement was greater than three months (Article 10 C, Art. L. 441-8 of the Commercial Code).
- The fine for restrictive competitive practices reduced to 1% of turnover – Article 10 D (Art. L. 442-6, III, indent 2 of the Commercial Code).
Heavily criticized by the high street names, the increase in the fine for restrictive competitive practices had been set by the National Assembly at 5% maximum of the name's turnover in France in the event of a guilty verdict. A special commission of the Senate firstly deleted this article, then restored it but reduced the fine to 1% of the turnover achieved in France.
- Compulsory donations of foodstuffs to be made by shops with surface area greater than 1000m² - Article 10 quater A new
Retail outlets with surface area above 1000 square metres will be able "to set up an agreement to organize the safe collection of unsold still edible foodstuffs for one or more food-aid associations".
- Informing the Competition Authority of agreements to negotiate consolidated purchasing – Article 10 quater (Art. L. 462-10 [new] of the Commercial Code)
This article proposes to introduce a mechanism to inform the Competition Authority in advance of agreements between concerns operating one or more consumer goods retail outlets or working in the distribution sector as a listing or purchasing department for retail businesses and aiming to negotiate the bulk purchasing or listing of goods or the selling of services to suppliers.
Adopting the recent recommendations issued by the Authority in its opinion of 31 March 2015 relating to the consolidation of purchasing and listing departments in the mass-distribution sector, the Senate has added a complement to Article L. 420-2 of the Commercial Code in order to facilitate easier definition of situations of unfair  economic dependency. A  situation of economic dependency between supplier and distributor would exist when:
- "firstly, the breaking-off of commercial relations between the supplier and the distributor would risk jeopardizing the continuation of his business;
- "secondly, the supplier has no replacement solution for the said commercial relations that may be implemented within a reasonable time."
- Reform of the structural injunction procedure in competition law in the field of retail trading  - Article 11 (Art. L. 464-8 and L. 752-26 of the Commercial Code) 
In the event of the existence of a dominant position and of the possession by a concern or a group of concerns operating one or more retail outlets of a market share exceeding 50%, a fact which raises competition worries on account of the abnormally high net margins as compared with the averages usually seen in the economic sector concerned, the Competition Authority may publish in a report its competition worries to the concern or group of concerns at issue after giving them an opportunity to present their observations and following a session in front of the college. The spirit of the article adopted by the National Assembly has been retained but has been complemented by the Senate in order to strengthen the inter partes nature of the proceedings between the Authority and the concern, while at the same time specifying the cumulative criteria of price and high margins allowing the proceedings to be instituted. 
- Change to the rules regarding payment terms – Article 11 quinquies (Art. L. 441-6 of the Commercial Code and Art. 121 of Law  no. 2012-387 of 22 March 2012) 
The payment term agreed between parties for settling invoices cannot exceed 60 days as from the date of issue of the said invoices.
This notwithstanding, a maximum term of 45 days as from the end of the month of invoicing may be agreed upon by the parties provided that it is expressly stipulated contractually that this is not manifestly unfair to the creditor.
A specific term is provided which may not exceed the maximum term applicable in 2014 pursuant to an interprofessional agreement concluded in compliance with II of Article 121 of Law no. 2012-387 of 22 March 2012 for the sale of products or provision of services connected with sectors of a particularly marked seasonal nature, provided that:
- this is expressly stipulated contractually; and
- it is not manifestly unfair to the creditor.
A decree will specify a list of the sectors concerned.
- Sunday working – Articles 71 to 82
With regard to the reform of exceptions to no Sunday working and no evening working, the Senate has intensified simplification of the zoning excepted from Sunday-working legislation proposed by the Bill and, in particular, the setting-up of international tourist areas. It has thus:
- confirmed the restoration, by the special commission, of the subsidiary possibility for concerns located in international tourist areas, tourist areas and commercial areas of opening on Sundays in the absence of a joint agreement on the basis of the employer's decision that has been approved by a staff referendum and where employees receive advantages in return (Article 76);
- kept the current legal scheme for concerns of less than eleven employees located in tourist areas, exonerating them from the requirement to be covered by a joint agreement and to grant advantages in return for Sunday opening (Article 76);
- authorized retail concerns selling cultural goods to open as of right on Sundays (Article 80 bis AA); 
- retained the increase to twelve of the number of "Mayor's Sundays" in accordance with the procedure defined by the National Assembly while at the same time setting at two months the term within which the deliberating body of the public institution for inter-communal co-operation (EPCI) must decide on the opening applications submitted, beyond the fifth Sunday, by a Mayor (Article 80);
- authorized concerns located in tourist areas to open in the evenings on the same terms and conditions as those established in international tourist areas (Article 81);
-  made applicable as from 2015 the increase in the number of "Mayor's Sundays" (Article 82).

Bill for growth, business and equal economic opportunity, Text no. 99 (2014-2015) amended by the Senate on 12 May 2015
Legislative file

[bookmark: titre4]Directive of 25 July 1985 and liability for potentially defective products
A concern markets in Germany cardiac pacemakers and implantable automatic defibrillators. Quality control carried out later by the concern showed that these products could be defective and represent a danger for patients' health. The manufacturer advised doctors to replace pacemakers implanted in patients by other pacemakers provided free-of-charge. In parallel, the manufacturer advised the doctors involved to deactivate a particular switch in the defibrillator. The insurers of those whose pacemaker or defibrillator was replaced sought repayment of the costs related to the operations.
The German Federal Court asked the Court of Justice whether the instruments replaced could be described as defective even though no defect was specifically seen in them although quality control tests performed by the manufacturer on the same model of instrument revealed the existence of a potential defect. The German court also wanted to know whether the cost of replacing these products was a loss that the manufacturer had to make good under the Directive.
The Court of Justice ruled on both points. Firstly, it held that observation of a potential defect in medical instruments justified regarding as defective all products of that same model without the need to point out the defect in each and every case; secondly, it stated that, regarding the cardiac pacemakers replaced in response to the manufacturer's own recommendations, costs related to such replacement represented costs for which the manufacturer was liable pursuant to the 1985 Directive.
EUCJ, 4th Div., 5 March 2015, matter: C-503/13 and C-504/13, Boston Scientific Medizintechnik GmbH

[bookmark: titre5]Subjective overall appreciation of significant lack of balance between parties' rights and obligations
The Commercial Division of the Supreme Civil Court has handed down two instructive judgments on appreciation of significant lack of balance between parties' rights and obligations.
In the first decision, a distributor imposed two clauses in a standard-form agreement . One related to price reviews and the other provided for a penalty system in the event of the suppliers' failing to provide a minimum service rate of 98.5%.
- the first clause provided that any fall in price of raw materials was tantamount to systematic and immediate termination of the agreement or to an obligation to renegotiate in favour of the distributor. Conversely, if the supplier wished to pass on a rise in raw materials, he had to justify his request with objective evidence and obtain the distributor's consent. This clause displays a lack of reciprocity in the reviewing of prices;
- the second clause concerns a penalty system in the event of the supplier's failure to provide a minimum service rate of 98.5% (difference between quantities ordered and delivered). This clause proved general and imprecise and the criteria governing application of the penalties were known only to the distributor.
In the second decision, fault is also found with two clauses.
- the first clause concerns possible poor performance by products and provides that the agreement could be terminated unilaterally, without notice or compensation. However, poor performance of products is often related to the conditions under which products are presented by the distributor;
- the second clause concerns the invoicing of commercial co-operation services, which are not invoiced when performed by on the basis of a monthly part-payment schedule. Furthermore, invoicing of services is sometimes performed even before they are carried out whereas purchases of goods are made between 30 and 60 days after receipt of the goods.
The Paris Appeal Court accordingly held that, in the two cases in point, the four clauses create a significant lack of balance in that the prerogative s of the parties are not reciprocal. The minimum service rate clauses result in the creation of significant lack of balance since the service rate is defined only generally and imprecisely and, moreover, few suppliers manage to achieve it. Furthermore, it noted that it is not proved that other clauses can restore balance to the agreement. Similarly, the Paris Appeal Court noted significant imbalance to the detriment of the supplier regarding poor performance of the products for very often the distributor is in charge of product presentation. As for the payment terms, it is clear to see that payment terms for goods are negotiable whereas those for the provision of services by the distributor are fixed.
Subsequently, the Supreme Civil Court upheld the findings of the Paris Appeal Court, pointing out that it had unfettered discretion "to consider and evaluate the evidence in the dispute" and ruled that there was significant lack of balance. The approach followed by the Supreme Civil Court emphasized that the Appeal Court "had proceeded to conduct a global and concrete analysis of the agreement and evaluated the context in which [the agreement ] was concluded or proposed for negotiation [...] without having to seek the precise effects of significant lack of balance" (first case in point) , "it proceeded to a global, concrete evaluation of the agreements" (second case in point).
In these two judgments, the Supreme Civil Court here reminds us that significant lack of balance must be appreciated globally with reference to the whole of the agreement and in concreto.
Cass. Comm., 3 March 2015, no. 14-10.907, Provera France
Cass. Comm., 3 March 2015, no. 13-27525, Eurauchan

[bookmark: titre6]The CEPC issues a reminder regarding significant lack of balance qualification criteria and clarifies them
The Committee for Examination of Commercial Practices ("CEPC") had referred to questions concerning a website operating licensing agreement concluded between a trader and a company providing data-processing services. Thes questions referred specifically to the application to certain clauses in the licensing agreement of Article L. 442-6, I, indent 2 of the Commercial Code which prohibits "subjecting or attempting to subject a commercial partner to obligations creating significant lack of balance in parties' rights and obligations."
The Committee defined first of all the notions of "commercial partner" and "subjection" within the meaning of the legislation in question. According to this legislation, the fact that the agreement is intended to develop the commercial activity of professionals and that it extends over a long period of time (48 months) is sufficient to be able to describe the contracting parties as commercial partners. A one-off agreement, when it extends over a certain period of time, can thus be sufficient to point to a certain continuity of relations.
Furthermore, the fact that the trader exercises his activity within an individual concern (unlike the data-processing service provider) and that the agreement was apparently signed without any amendments, except for individualization of the service (it was a standard-form agreement including certain parts left blank), suffices to point to less favourable treatment of the trader and thus to recognize the notion of "subjection" within the meaning of Article L. 442-6,I, indent 2.
With regard to the consideration of certain clauses in the agreement and their validity in connection with the above-mentioned legislation, the Committee bases its finding of significant lack of balance on two criteria.
The first concerns the lack of symmetry of certain contractual provisions. It was in fact provided that the data-processing service provider enjoyed certain options (termination, freedom from liability) which were not open to the trader. The CEPC points out that this difference of treatment is a first clue in establishing significant lack of balance.
The second criterion concerns the level of compensation claimed which, according to the Committee and even though the court may moderate it, is another clue in establishing significant lack of balance.
Furthermore, the Committee goes as far as reminding us that a clause freeing from all liability which provides a veritable state of contractual immunity is, according to an unbroken line of precedents in this field, held null and void by the courts when it goes against the scope of the essential obligation of the agreement.
The CEPC concludes this opinion by reminding us that such clauses cannot only be sanctioned on the grounds of significant lack of balance if they are not "restored into balance"  by other contractual provisions, with the onus probandi  of such "restoration of balance"  falling on the defendant.
CEPC opinion no. 15-01 of 22 January 2015 

[bookmark: titre7]Selling medicines over the Internet
The Council of State has cancelled the administrative order of 20 June 2013 relating to good practice in the dispensing of medicines via electronic means.
First of all, it held that the order had exceed the limits of the empowerment granted by the law to the Minister. Next, it held that the order contained "technical rules", notice of which should have been given to the European Commission under Directive 98/34/EC of 22 June 1998.
Consequently, pending a new order, pharmacists must comply with the legislative and regulatory provisions of order no. 2012-1427 of 19 December 2012 and its enabling legislation decree no. 2012-1562 of 31 December 2012.
Council of State, 16 March 2015, no. 370072





CONSUMER LAW
[bookmark: titre8]A new order concerning price reduction announcements vis-à-vis consumers
The administrative order of 11 March 2015 abrogated the order of 31 December 2008 relating to price reduction announcements vis-à-vis the consumer. 
Henceforth, all price reduction announcements are lawful provided that they do not constitute an unfair commercial practice within the meaning of Article L. 120-1 of the Code of Consumer Law.
It is, however, pointed out that when a price reduction announcement is made in a commercial institution, the price tagging, marking or displaying undertaken must specify, in addition to the lower price announced, the reference price that is determined by the person announcing the price and from which the price reduction is made. If the price reduction announcement is of uniform rate and covers products or services that are perfectly identified, the reduction may be done via cash discount. In this case, the public must be informed of this, displaying the lower price is not compulsory and the advantage announced is to be understood as compared with the reference price. In all cases the person announcing the prices must be able to provide evidence of the reality of the reference price compared with which the price reduction is announced.
Order of 11 March 2015 relating to price reduction announcements vis-à-vis consumers

[bookmark: titre9]Publication of decree relating to redeemable credit option
Article L. 311-8-1 as drafted in Law no. 2014-344 of 17 March 2014 ("Hamon law") obliges a professional who offers a consumer a revolving loan facility agreement to finance a purchase for an amount above a threshold fixed by decree to also offer him a redeemable loan.
The enabling legislation decree provides in particular:
- for the obligation to be valid for purchases on credit exceeding 1,000 Euros;
- for information allowing comparison of the two offers of credit to be displayed as shown in the Appendix to the decree;
- for this information to be provided prior to the pre-contractual information document provided for in Article L. 311-6 of the Code of Consumer Law.
These provisions come into force on 17 December 2015.
Decree 2015-293 of 16 March 2015 relating to consumer information given in connection with a place-of-sale or remote-sale revolving loan agreement offer


NEW TECHNOLOGIES
[bookmark: titre10]BCR implemented by CNIL
The National Commission for Data-Processing and Liberties ("CNIL") has recently announced on its website that multinational concerns that have adopted business constraining rules ("BCR") may obtain a single authorisation to transfer data outside the European Union.
Processing heads must keep at the disposal of the CNIL's services an up-to-date list of each transfer detailing certain information.
The CNIL intends to contact more than sixty multinationals in order to define the content of their respective single authorisations.
BCR: the CNIL facilitates formalities related to international data transfers

[bookmark: titre15]
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