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Update on implementation of Single
Resolution Mechanism in Germany

The German Federal Government published a revised draft law implementing the Single
Resolution Mechanism. As reported (see our Newsletter of March 2015), the draft
included a proposal on the subordination of senior unsecured bonds in bank insolvency.
The revised draft provides for several significant changes.

Introduction

On 30 April 2015 the German Federal Government
published a revised draft law on amending national banking
resolution laws with respect to the Single Resolution
Mechanism (SRM) and the European law requirements on
bank levy, following a first draft in March (Abwicklungs-
mechanismusgesetz, while the title of the first draft was
SRM-Anpassungsgesetz).” Please refer to our Newsletter
of March 2014 with further information on the original draft
and further considerations. The following focuses only on
the proposal for the subordination of senior unsecured debt
instruments in an insolvency of a German CRR Institution,
(i.e. CRR credit institutions and CRR investment firms) and
the changes made to the original proposal.

Changes to the March draft

Aiming at supporting bail-in of bank debt instruments the
Federal Government proposes to add additional
paragraphs to section 46f of the German Banking Act
(Kreditwesengesetz; KWG) which result in the statutory
subordination of obligations under certain debt instruments
issued by German CRR Institutions. This does not apply if
either by contract or by statute the relevant instrument is
even further subordinated. Likewise, if a contractual subor-
dination agreement states that the relevant obligation ranks
junior to any unsubordinated obligations then draft section
46f KWG deems that such obligations rank also junior to
the obligations covered by the draft section 46f KWG.

See http://www.bundesfinanzministerium.de/Content/DE/Geset
zestexte/Gesetzentwuerfe Arbeitsfassungen/2015-04-30-
abwicklungsmechanismus.html

Instead of a reference to debt instruments as defined in
section 1 para 11 sentence 1 no. 3 KWG as proposed in
the first draft, the revised proposal specifically enumerates
the debt instruments for which the subordination regime
shall be applicable. Such instruments are bearer bonds
(Inhaberschuldverschreibungen), negotiable registered
bonds (Orderschuldverschreibungen) and comparable
rights, which are tradable on capital markets, as well as
promissory notes (Schuldscheindarlehen) and non
negotiable registered bonds (Namensschuldverschreibun-
gen), which do not qualify as deposits. Money market
instruments are not covered. Pursuant to section 1 para 11
sentence 3 KWG, money market instruments are such
instruments that are tradable on the money market.

The revised draft also excludes debt instruments which
provide that the payment of interest or the amount of any
interest payments depends on the occurrence or non-
occurrence of an event which is uncertain at the point in
time when the debt instruments are issued unless the

In accordance with the administrative practice of the German
Federal Financial Regulatory Authority (Bundesanstalt fur Finanz-
dienstleistungsaufsicht, BaFin) thos covers instruments with a term
of up to twelve months, but there is no general rule in this respect.
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interest is determined on the basis of a fixed or floating
reference rate and settled by payment. In contrast, the
original draft contained only a provision (which has been
kept in the revised draft) that the proposed law does not
apply if the repayment depends on the occurrence or non-
occurrence of an event which is uncertain at the point in
time when the debt instruments are issued.

Finally the official draft clarifies that draft section 46f KWG
does not apply to insolvency proceedings which have been
opened before 1 January 2016.

The text of the draft section 46f paras 5 to 8 KWG reads in an unofficial English

translation as follows:

"Section 46 f KWG
[...]

(5) In insolvency proceedings over the assets of a CRR
Institution claims arising from uncollateralised debt
instruments within the meaning of para 7 shall be satisfied
as if they were subordinated claims senior to any claims
ranking pursuant to section 39 para 1 no. 1 of the
Insolvency Code and, in case of claims of the same rank,
proportionate to their notional, provided that no further
subordination is contractually agreed or stipulated by law.
In case a contractually agreed subordination provides for
subordination immediately junior to non-subordinated
insolvency creditors, it shall be deemed to have been
agreed that the claims shall rank immediately junior to the
claims under sentence 1.

(6) Para 5 does not apply to debt instruments for which it
has been agreed that

1. the repayment or the amount of the repayment
depends on the occurrence or non-occurrence of an
event which is uncertain at the point in time when the
debt instruments are issued or settled in a way other
than by monetary payment; or

2. the payment of interest or the amount of the interest
payments depends on the occurrence or non-
occurrence of an event which is uncertain at the point
in time when the debt instruments are issued unless
the payment of interest or the amount of the interest
payments solely depends on a fixed or floating
reference interest rate and is settled by monetary
payment.

(7) Debt instruments within the meaning of para 5 are
bearer bonds [Inhaberschuldverschreibungen], negotiable
registered bonds [Orderschuldverschreibungen] and rights
comparable to these instruments, which by their nature are
tradable on the capital markets, as well as promissory
notes [Schuldscheindarlehen]  and non-negotiable
registered bonds [Namensschuldverschreibungen] which
do not qualify as deposits pursuant to para 4 nos. 1 or 2.
Money market instruments are not considered as debt
instruments within the meaning of para 5.

(8) For insolvency proceedings which have been opened
before 1 January 2016 the provisions in force until such
date shall continue to apply.”
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