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We are pleased to provide you with the latest edition of our Luxembourg Legal

Update.

The newsletter provides a compact summary and guidance on new legal issues
that could impact your business, particularly in relation to banking, finance,
capital markets, corporate, litigation, employment, funds, investment

management and tax law.

Banking, Finance and Capital
Markets

EU Developments

Single Supervisory Mechanism (SSM): ECB Assumes
Supervisory Functions

On 4 November 2014, the European Central Bank (ECB)
assumed its supervisory functions under the Single
Supervisory Mechanism (SSM). The ECB is now the direct
supervisor for 120 significant banking groups in
participating Member States, representing 82% (by assets)
of the euro area banking sector. The ECB will also oversee
the SSM and set and monitor supervisory standards for the
supervision of the remaining 3500 banks within the SSM
that are directly supervised by national competent
authorities (NCAs). The ECB has re-issued its guide to
banking supervision, previously published in September
2014, to coincide with the assumption of its new
supervisory duties. The guide sets out:

B the ECB's supervisory principles

B the functioning of the SSM

B the conduct of supervision in the SSM, including
authorisations and overall quality and planning control.

The ECB intends the guide to be a practical tool that will be

updated regularly to reflect new experiences that are
gained in practice.

MiFID II/MiFIR: Publication of ESMA Final Technical
Advice and Consultation on Technical Standards

ESMA published on 19 December 2014 its final technical
advice on the possible content of the delegated acts
required by several provisions of the Markets in Financial
Instruments Directive (MiFID 1) and Regulation (MiFIR)

following a public consultation on proposals published on
22 May 2014. The final report summarises the responses to
the consultation and sets out ESMA's final technical advice,
which will now be sent to the EU Commission in
accordance with ESMA's mandate.

Along with the final technical advice, ESMA has also
launched a consultation on draft Regulatory Technical
Standards (RTS) and Implementing Technical Standards
(ITS) under MiFID II/MIFIR.

The draft technical standards set out, among other things:

B atrading obligation for shares and a double volume
cap mechanism for shares and equity-like instruments

B an obligation to trade derivatives on MiFID venues
(regulated markets, multilateral (MTFs) or organised
trading facilities (OTFs)) only

B increased transparency for trading non-equity
instruments

H  position limits and reporting requirements for
commodity derivatives

B rules on high frequency trading

B provisions regulating access to central counterparties
(CCPs), trading venues and benchmarks

B requirements for a consolidated tape of trading data.

Comments on the consultation are due by 2 March 2015.

Credit Rating Agencies (CRA) Regulation: Publication
of RTS on Disclosure Requirements for Structured
Finance Instruments in Official Journal

The RTS made under Article 8b of the CRA Regulation on
disclosure requirements for structured finance instruments
(SFls) was published on 6 January 2015 in the Official
Journal.

The RTS entered into force on 26 January 2015, but the
reporting obligations apply from 1 January 2017. SFls
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issued prior to 26 January 2015 or which cease to be
outstanding prior to 1 January 2017 will not be subject to
the reporting requirements.

Any SFl issued on or after 26 January 2015 and still
outstanding on 1 January 2017 will be subject to the
reporting requirements, though no backlog of information
relating to the period between those two dates will need to
be published. SFIs must, however, fit within one of the
classes of SFI for which there is a reporting template and at
least one of the issuer, originator or sponsor must be
established in the EU. SFls "of a private or bilateral nature"
are also out of scope and subject to a "phase-in approach".

Reporting templates currently exist for residential
mortgages, commercial mortgages, loans to SMEs, auto
loans, loans to consumers, credit card loans and leases to
individuals or businesses. All other asset classes are
subject to the "phase-in approach” and further reporting
templates may be published in future. It is not clear what
grandfathering will be available for asset classes subject to
the phase-in approach.

Reporting will take place on a website to be created by
ESMA and the information will be accessible to the general
public. Technical instructions on how to report on the
website are required to be published by ESMA no later than
1 July 2016.

RTS on the periodic reporting on fees charged by CRAs
and on the presentation of information CRAs make
available to ESMA were also published in the Official
Journal and will both apply from 26 January 2015.

PRIIPS Regulation: Publication of Regulation on Key
Information Documents for Packaged Retail and
Insurance-Based Investment Products (PRIIPS) in
Official Journal

The Regulation on Key Information Documents for PRIIPs
was published on 9 December 2014 in the Official Journal.
The regulation, part of a package of measures to enhance
consumer trust in financial markets, sets out to ensure that
retail investors always receive the information they need to
take informed decisions. In particular, key information
documents should indicate:

B the nature and features of the product
m  whether it is possible to lose capital

B the costs and risk profile of the product
B relevant performance information.

The regulation came into force on 29 December 2014 and
will apply from 31 December 2016.

For further information, please refer to the Funds and
Investment Management section of this Luxembourg Legal
Update.

Other New Delegated, Implementing and other
Regulations

Over the last few months, a number of other new
Commission Delegated, Commission Implementing and
other EU Regulations and texts have been published.
These include, among others, the following:

CRD IVICRR:

B N°1151/2014 of 4 June 2014 supplementing the
Capital Requirements Directive (CRD IV) with regards
to RTS on the information to be notified when
exercising the right of establishment and the freedom
to provide services

B N°1152/2014 of 4 June 2014 supplementing the CRD
IV with regards to RTS on the identification of the
geographical location of relevant credit exposures for
calculating institution-specific countercyclical capital
buffer rates

B N°1187/2014 of 2 October 2014 supplementing the
Capital Requirements Regulation (CRR) as regards
RTS for determining the overall exposure to a client or
a group of connected clients in respect of transactions
with underlying assets

B N°1222/2014 of 8 October 2014 supplementing the
CRD IV with regards to RTS for the specification of the
methodology for the identification of global systemically
important institutions (G-SlIs) and for the definition of
subcategories of G-SlIs

B N°2015/61 of 10 October 2014 supplementing the CRR
with regards to liquidity coverage requirement for credit
institutions

B N°2015/62 of 10 October 2014 amending the CRR with
regards to the leverage ratio

B N°1317/2014 of 11 December 2014 on the extension of
the transitional periods related to own funds
requirements for exposures to central counterparties in
CRR and EMIR

B Commission Implementing Decision of 12 December
2014 on the equivalence of the supervisory and
regulatory requirements of certain third countries and
territories for the purposes of the treatment of
exposures according to CRR
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B N°2015/79 of 18 December 2014 amending
Implementing Regulation (EU) N°680/2014 laying
down ITS with regards to supervisory reporting of
institutions according to CRR as regards asset
encumbrance, single data point model and validation
rules.

SSM:

B ECB Regulation N°1163/2014 of 22 October 2014 on
supervisory fees under the SSM.

SRM/SRB:

B Commission Delegated Regulation of 8 October 2014
on the provisional system of instalments for
contributions to cover the administrative expenditures
of the Single Resolution Board (SRB) under the Single
Resolution Mechanism (SRM) Regulation.

Banking Union:

B EU Council Implementing Regulation 2015/81 of 19
December 2014 specifying uniform conditions of
application of Regulation (EU) N°806/2014 of the
European Parliament and of the Council with regards
to ex ante contributions to the Single Resolution Fund.

BRRD:

B EBA draft RTS of 19 December 2014 on resolution
planning and final guidelines on measures to reduce or
remove impediments to resolvability under the BRRD.

Solvency Il

B Commission Delegated Regulation (EU) 2015/35 of 10
October 2014 supplementing the Solvency Il Directive
on the taking-up and pursuit of the business of
insurance and reinsurance.

Short Selling:

B Commission Delegated Regulation (EU) 2015/97 of 17
October 2014 correcting Delegated Regulation (EU)
N°918/2012 as regards the notification of significant
net short positions in sovereign debt.

MAR/MAD 2:
B ESMA's technical advice of 3 February 2015 on

possible delegated acts concerning the Market Abuse
Regulation (MAR).

Legislation

Licensing and Operating Conditions for Insurance and
Reinsurance Intermediaries and Insurance Sector
Professionals

Grand-Ducal Regulation of 8 October 2014

A new Grand-Ducal Regulation dated 8 October 2014 on
licensing and operating conditions for insurance and
reinsurance intermediaries as well as professionals of the
insurance sector (PSA, being certain professional service
providers to insurance and reinsurance undertakings and
being specifically regulated and supervised in Luxembourg)
has been published in the Luxembourg official journal
(Mémorial A).

The Regulation specifies the conditions and procedures for
licence requests, professional liability insurance, change of
address and licence transfers or returns with respect to (re-
)insurance intermediaries as well as PSA. Furthermore, the
Regulation provides for a transitional authorisation for heirs
in case of death of a(n) (re-)insurance intermediary.

The Regulation is applicable from 18 October 2014 and
repealed the modified Grand-Ducal Regulation of 24
November 2005 on licensing and operating conditions for
insurance and reinsurance intermediaries.

Determination of Results and Distributable Reserves of
Credit Institutions when Using the Fair Value Method
for Statutory Accounts

CSSF Regulation N°14-02

The CSSF issued on 9 January 2015 Regulation N°14-02
with respect to the determination of results and distributable
reserves of credit institutions when using the fair value
method for their statutory accounts.
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The Luxembourg law of 30 July 2013 reforming the
commission of accounting norms and modifying inter alia
the Law on the Register of Commerce and Annual
Accounts introduced a set of new rules on determining
distributable reserves in case companies use fair value
valuation in their statutory accounts established in
accordance with Lux GAAP (mixed regime) or IFRS.

The objective of the CSSF Regulation is to apply these
rules to Luxembourg credit institutions as well. The CSSF
Regulation has to be read in conjunction with CSSF
Circular 08/340 and CSSF Regulation 14-01 implementing
certain discretions contained in the Capital Requirements
Regulation in Luxembourg. According to CSSF Circular
08/340, latent gains on certain balance sheet items
valuated at fair value and included in the relevant reserve
may not be distributed. According to CSSF Regulation 14-
01, unrealised gains measured at fair value cannot be
included in the calculation of the Common Equity Tier 1
items in the years 2014 to 2017.

The CSSF Regulation applies to accounting periods ending
on 31 December 2014 and later of Luxembourg law credit
institutions.

Regulatory Developments
CRR: Reporting Requirements for Credit Institutions
CSSF Circular 14/593

The CSSF published on 28 October 2014 circular 14/593
on reporting requirements applicable to credit institutions
introduced or to be introduced in 2014. The circular aims to
remind and inform credit institutions of recent and
upcoming developments with regards to prudential
reporting, including:

B prudential reporting requirements on an individual and
consolidated basis in accordance with Commission
Implementing Regulation (EU) N°680/2014 of 16 April
2014 laying down implementing technical standards
with regards to supervisory reporting of institutions
according to the CRR

B the implementation of the new reporting of financial
information (FINREP) on an individual basis

B reporting tables introduced by the CSSF which are not
covered by the harmonised European reporting and
which remain applicable

B reporting tables supplementing Commission
Implementing Regulation (EU) N°680/2014 as required
by the CRR in different areas (e.g. asset
encumbrance).

Furthermore, the CSSF draws the attention of institutions to
its handbook on "Reporting requirements for credit
institutions". The handbook is available on the CSSF's
website and will be regularly updated (an automatic update
notification feature is available for credit institutions). The
CSSF also highlights the existence of the Q&A document
on reporting requirements issued by the EBA in the context
of the Single Rulebook, which is available on the CSSF's
website. The CSSF announces that it will publish an
additional Q&A document relating to reporting introduced
by the CSSF. The CSSF moreover extends the notification
threshold for large exposures on an individual basis and
provides further detail on the transmission of prudential
information to the CSSF in general.

Finally, the CSSF sets out a list of reporting tables and
circular letters which are not applicable or repealed as of,
respectively, 1 January 2014 and 1 July 2014.

Implementation of EBA Guidelines on the Applicable
Notional Discount Rate for Variable Remuneration

CSSF Circular 14/594

The CSSF published on 30 October 2014 circular 14/594
implementing the EBA's guidelines on the applicable
notional discount rate for variable remuneration (EBA
Guidelines).

The EBA Guidelines have been issued in application of
article 94(1)(g)(iii) second paragraph of the CRD IV which
allows credit institutions and investment firms coming within
the scope of the CRR to apply appropriate ratios between
fixed and variable elements of the total remuneration of
employees whose activities have a significant impact on the
risk profile of the entity. The EBA Guidelines aim to explain
the calculation and the application criteria of the notional
discount rate.

The CRD IV leaves the choice to the Member States on
whether or not to apply the notional discount rate for
variable remuneration. Luxembourg has chosen to apply
the notional discount rate for variable remuneration. Thus,
the EBA Guidelines that entered into force on 1 June 2014
will be applicable to Luxembourg credit institutions and
investment firms falling under the scope of the CRR.

Communication Regime under the SSM for Significant
Entities
CSSF Circular 14/596

The CSSF published on 28 November 2014 circular 14/596
on the communication regime under the SSM for significant
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entities and the repeal of the VISA procedure for published
annual accounts.

The circular makes banks aware of the new communication
regime between significant banks and the different
authorities in charge of prudential supervision after the
introduction of the SSM on 4 November 2014.

Article 95 of the SSM Framework Regulation requires that
all requests, notifications or applications, relating to the
exercise of the tasks conferred to the ECB, shall be
addressed directly to the ECB. The circular states that
significant entities and their subsidiaries shall therefore
send all communications to the addresses communicated
to them by the ECB in August 2014. The circular further
lists the exceptions to this principle under the SSM
Framework Regulation for which the communication
continues to take place directly between the credit
institution and the CSSF (authorisations, passporting,
acquisition of qualifying holdings, fit-and-proper
assessments for managers, financial and prudential
reporting) without prejudice to direct communication that
may take place between the ECB granting the
authorisations and the bank or applicant. The CSSF
recommends that any communication by a significant entity
is made in English.

The circular finally abolishes the VISA procedure for
published annual accounts for all credit institutions
(significant and less significant).

CRR: Accounting Treatment of Lump Sums and AGDL
Provision for Prudential Reporting

CSSF Circular 14/599

The CSSF published on 19 December 2014 circular 14/599
on the accounting treatment of the lump sum provision and
the AGDL provision in the context of prudential reporting.
Both provisions are set up as a preventive measure in
prosperous economic periods with the aim of using them in
less favourable periods to face losses or possible
insolvency situations.

The circular informs banks of the adaptation of the
accounting treatment of the lump sum provision and the
AGDL provision for the purposes of prudential reporting
following the implementation of the CRR.

The adaptation involves the following three points:

B atechnical adjustment in the FINREP reporting
following the harmonisation of European reporting

B adapting the treatment of the lump sum provision with
respect to own funds (capitaux propres)

B gspecifications in relation to the transition of the deposit
protection scheme funded on the basis of provisions
made to a deposit protection scheme funded ex ante
by contributions to a fund.

Implementation of EBA Guidelines on Significant Credit
Risk Transfer

CSSF Circular 15/600

The CSSF published on 7 January 2015 circular 15/600 on
the implementation of the EBA's guidelines on significant
credit risk transfer for traditional and synthetic securitisation
transactions relating to Articles 243 and 244 of the CRR.
The purpose of the guidelines is to provide clarifications on
the assessment of the significant risk transfer (SRT) in
accordance with Articles 243 and 244 of the CRR and to
ensure harmonised assessment and treatment of SRT
across all EU Member States.

The circular applies to credit institutions and investment
firms which are originators of traditional or synthetic
securitisations within the meaning of the CRR and requires
such originator institutions to apply:

B the general requirements of the guidelines for all
transactions claiming SRT under Article 243 or 244 of
the CRR

B the specific requirements of the guidelines to achieve
SRT to third parties in accordance with Article 243(4)
or 244(4) of the CRR.

Originator institutions have to provide the CSSF or the ECB
— depending on the division of competencies between both
authorities under Regulation (EU) N°1024/2013 — with all
information requested to enable them to assess the SRT to
third parties as specified in Titles | to Ill of the guidelines.
For such purposes, originator institutions must submit an
Excel sheet named "Reporting template for originator
institutions on significant risk transfer", attached to the
circular, to the competent authority promptly after the
initiation of the securitisation transaction.

In addition, originator institutions must notify the relevant
competent authority of any securitisation for which they
intend to demonstrate SRT that is not similar in structure
and portfolio composition to previous transactions notified
by the institution.

The circular entered into force on 7 January 2015.
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CRD IV: Notification Procedure for an Increased Ratio
Applicable to Remuneration Policy

CSSF Circular 15/601

The CSSF published on 14 January 2015 circular 15/601
on the notification procedure for an increased ratio
applicable to the remuneration policy according to Article
94(1)(g)(ii) of the CRD IV.

The decision to increase the ratio of fixed to variable
remuneration needs to be approved by the shareholders of
the relevant institution, provided the global level of the
variable component does not exceed 200% of the fixed
component of the total remuneration.

In Luxembourg, any such approval of an increased ratio
needs to be notified to the CSSF and exercised in
accordance with the procedure foreseen in Article
94(1)(qg)(ii) of the CRD IV. For that purpose, the CSSF has
attached to the circular a draft double notification form to be
completed with the information regarding the higher ratio,
before being sent electronically and in a signed paper
version to the CSSF. A first notification must be made to
inform the CSSF of the increased ratio proposed to
shareholders and a second notification must be made to
inform the CSSF of the decision taken by the shareholders.

The circular and the natification obligation contained therein
apply to credit institutions and investment firms as defined
in Article 4(1), point 2) of the CRR.

The circular entered into force with immediate effect.

Documents to Be Submitted by Credit Institutions on
an Annual Basis

CSSF Circular 15/602

The CSSF issued on 15 January 2015 circular 15/602 on
the documents to be submitted by credit institutions on an
annual basis. The CSSF reminded credit institutions that
the VISA procedure for published annual accounts for all
credit institutions was abolished by circular 14/596. The
purpose of the circular is to set out the new practices
concerning the various documents to be submitted to the
regulator on an annual basis by all credit institutions
established in Luxembourg.

Significant Luxembourg credit institutions must address all
documents that must be submitted annually directly to the
ECB and less significant Luxembourg credit institutions as
well as branches of EU and non-EEA credit institutions
must address all such documents to the CSSF.

The circular further reminds credit institutions of the
different annual timelines for submission of the documents.
Relevant documents to be submitted annually by
Luxembourg credit institutions include, among others, the
short form report on annual accounts, the summary reports
drawn up by the internal auditors and the risk control
function, the annual report of the compliance officer and the
ICAAP report.

Enforcement Priorities of the 2014 Financial
Information Published by Issuers of Securities Subject
to the Luxembourg Transparency Law

CSSF Press Release 15/01

The CSSF issued on 8 January 2015 a press release on its
enforcement plans regarding the 2014 financial information
published by issuers of securities subject to the
Luxembourg law of 11 January 2008 implementing the EU
Transparency Directive 2004/109/EC (as amended).

The purpose of the press release is to draw the attention of
issuers preparing their 2014 financial statements in
accordance with International Financial Reporting
Standards (IFRS) to a number of topics and issues that will
be the subject of specific monitoring during the CSSF's
enforcement campaign planned for 2015.

These issues mainly relate to:

® the new consolidation standards (especially IFRS 10
"Consolidated Financial Statements", IFRS 11 "Joint
Arrangements™ and IFRS 12 "Disclosure of Interests in
Other Entities") whose mandatory application has been
effective since 1 January 2014

B the recognition and measurement of deferred tax
assets under IAS 12 "Income Taxes".

These topics are also included among the priorities defined

by the supervisory authorities of the European Member

States and ESMA and published by ESMA on 28 October

2014.

Additionally, the CSSF has decided to focus on:

B the impairment of intangible assets according to IAS 36
"Impairment of Assets"

m the quality of information disclosed on methods and
assumptions used for measuring fair value in
accordance with the requirements of IFRS 13 "Fair
Value Measurement"

B the relevance and completeness of the sensitivity

analyses disclosed in the financial statements of
issuers.



Luxembourg Legal Update 9

Financial Intelligence Unit Annual Report 2013

The Financial Intelligence Unit (Cellule de Renseignement
Financier, CRF) of the State Prosecutor's office to the
Luxembourg District Court published its annual report for
2013.

The document is available (only in French) at the following
address: http://www.justice.public.lu/fr/publications/rapport-
activites-crf/rapport-crf-2013.pdf.

The report sets out statistics on the FIU's activity during
2013 and main trends and phenomena in the area of
money laundering. The report emphasises that suspicious
transaction reports linked to cybercrime, in particular by
hacking email accounts for the purposes of identity theft,
increased significantly in 2013. Furthermore, following the
introduction into Luxembourg law in 2013 of the new
primary offence of abuse of weakness (délit d’abus de
faiblesse), first suspicious transaction reports relating to
such offences were submitted to the FIU in 2013.

EIOPA Guidelines on the Use of the Legal Entity
Identifier

CAA Circular 14/11

The CAA issued on 17 December 2014 circular 14/11 with
regards to the Guidelines issued by EIOPA on the use of
the legal entity identifier (LEI).

The EIOPA Guidelines, published on 20 October 2014 and
attached to the new circular, aim to establish the use of the
LEI code as a unique identifier for insurance and
reinsurance undertakings as well as pension funds for the
purposes of:

B communicating prudential data to the supervisory
authorities

B facilitating the establishment of annual reports

B improving the quality of the data to be processed by
the supervisory authorities.

The CAA confirms that it will take account of the LEI code
in its communication with EIOPA in accordance with EIOPA
Guideline 4. The CAA also formally invites all insurance
and reinsurance undertakings as well as pension funds to
take all necessary measures to comply with the
requirements arising from EIOPA Guidelines 1 and 2 and to
request the allocation of a LEI code by the following
deadlines:

B by 30 June 2015, at the latest, for insurance and
reinsurance entities subject to Solvency I

B by 30 June 2016, at the latest, for all other entities
(including, notably pension funds).

The LEI code is assigned by a "local operating unit" (LOU)

upon specific request of the entities concerned. The

request can be submitted to any LOU, whether in

Luxembourg or abroad. The circular contains a web link to

a list of LOUs.

Other Publications Concerning the Insurance Sector

The CAA further issued the following information notes:

B CAA information note dated 14 January 2015 on
reporting requirements under the Solvency Il regime

B CAA information note dated 21 January 2015 in
relation to the Luxembourg law dated 28 July 2014 on
the mandatory deposit and immobilisation of bearer
shares and units.

Introduction of New Statistical Reporting on Renminbi-

Denominated Operations

BCL Circular Letter 2015/238

The Central Bank of Luxembourg (CBL) published on 18
January 2015 circular 2015/238 introducing a new
statistical reporting obligation for Luxembourg-established
credit institutions with respect to renminbi-denominated
operations.

In light of the memorandum of understanding between the
CBL and the People’s Bank of China (PBoC) on
cooperation regarding the oversight, information exchange
and assessment of the renminbi (CNY) market and the
obligation of the CBL under the memorandum to monitor
the Luxembourg renminbi market and to exchange
information with the PBoC, the CBL requires an array of
statistical information on the use of the renminbi in
Luxembourg by both resident and non-resident
counterparts. Such information essentially comprises data
on loans, deposits and securities denominated in renminbi,
as well as renminbi sale and purchase operations with
resident and non-resident counterpatrties.

Rather than integrating the new reporting requirements into
the existing statistical reporting framework, the new circular
introduces a dedicated statistical report available on the
CBL's website.

The new statistical reporting on renminbi-denominated
operations must be implemented as of the reporting period
June 2015.
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Case Law

Pledge over Business — Priority — Confusion of Assets
of Insolvent Debtor with Assets of other Insolvent
Companies

Insolvency — Suspension of All Measures of Execution
of Unsecured Creditors — Action in Court in View of
Voiding a Contract

Securities' Deposit Contract — Proof of Orders Given by
Client — Implied Ratification of Bank Statements Even
in Case of Lack of Express Clause in General
Conditions

Please refer to the Litigation section of this Luxembourg
Legal Update for further details on the above.

Corporate and M&A

Legislation
Law of 28 July 2014

Law of 28 July 2014 on the Immobilisation of Bearer
Shares and the Holding of a Register for Registered
Shares and for Bearer Shares and Amending the
Companies Law and the Financial Collateral Law:

The law of 28 July 2014 on the immobilisation of bearer
shares, which entered into force on 18 August 2014,
contains certain transitory provisions which may be of
relevance for Luxembourg companies whose shares are
issued under bearer form.

For a detailed presentation of the Law, we invite you to
consult our client briefing on this Law, accessible at the

following hyperlink.

Thus, bearer shares issued after 18 August 2014 must be
deposited with a depositary fulfilling the requirements of the
Law immediately upon issuance.

As regards bearer shares issued before 18 August 2014,
their issuer must appoint a depositary fulfilling the
requirements of the Law by 18 February 2015 and these
bearer shares must be deposited with the appointed
depositary by 18 February 2016.

Furthermore, voting and financial rights (such as
distribution rights and rights to payment of redemption
proceeds) attached to bearer shares which have not been
immobilised with the depository by 18 February 2015 will
automatically be suspended, respectively deferred, until
they have been immobilised. Also, in case of suspension of
voting rights, the relevant bearer shares will not be counted
for the calculation of the quorum and of majorities during
general shareholder meetings. Holders of such shares are
not admitted to the general meetings.

Directive (2014/56/EU) and the Statutory Audit
Regulation (537/2014)

The Directive (2014/56/EU) of the European Parliament
and of the Council of 16 April 2014 amending Directive
2006/43/EC on statutory audits of annual accounts and
consolidated accounts (the "Directive") and the Regulation
(EU) N°537/2014 of the European Parliament and of the
Council of 16 April 2014 on specific requirements regarding
statutory audit of public-interest entities (the "Regulation")
introduce a prohibition of any clause restricting the
choice by the general shareholders’ meeting of its


http://www.cliffordchance.com/briefings/2015/01/luxembourg_law_dated28july2014onmandator.html
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statutory auditors. It further provides that any such
existing clauses shall be null and void.

The Directive

The Directive bans "any contractual clause restricting the
choice by the general meeting of shareholders or members
of the audited entity...to certain categories or lists of
statutory auditors or audit firms." It further provides that
"any such existing clauses shall be null and void", meaning
the ban effectively has retrospective effect. Furthermore,
the ban is broader than it may initially appear, because the
purpose of the legislation is to avoid restrictions on the
freedom of the shareholders/members to choose their own
auditors freely. The result is that any contractual restriction
on the choice of auditors is suspect and potentially null and
void.

The Directive applies to any entity that is required to have a
statutory audit under Union law, which will include any
entity incorporated under EU law, but also most entities
with transferable securities listed on regulated markets in
the EU. Note that what is relevant is whether the audit is
required under Union law, and NOT whether the contract
in guestion is governed by EU law.

The Directive is required to be transposed into national law
and the ban applied no later than 17 June 2016, but
Member States can choose to apply it sooner. The
prohibition contained in the Directive will be implemented
into Luxembourg law and be of relevance at such moment.

The Regulation

The Regulation (directly applicable in member states
without transposition into national law) is also relevant
because it applies to a "public interest entity" or "PIE",
which includes credit institutions, insurance undertakings,
any entity governed by the law of a Member State with
securities listed on a regulated market and any entity so
designated (e.g. because of the nature of their business,
their size or number of employees). In addition to a ban
mirroring the one in the Directive, the Regulation requires
PIEs to inform the competent authorities "without delay of
any attempt by a third party to impose such a contractual
clause or to otherwise improperly influence the decision of
the general meeting of shareholders or members on the
selection of a statutory auditor or audit firm."

The ban under the Regulation applies from 17 June 2016,
and the requirement to report improper influence applies
from 17 June 2017.

The important point is that we have a legally applicable text
that renders such clauses null and void at a certain date in
the future, i.e. June 2016. Therefore, if we have

agreements containing such clauses today, it is an effect of
the current legislation, even though that effect is postponed,
that the clause will become null and void.

Bill of law

Bill N°6777 - Simplified Limited Liability Company ("S.a
r.l.-S")

The Luxembourg Parliament is currently considering draft
Bill N°6777 dated 2 February 2015, submitted to the
Luxembourg Parliament by the Ministry of Justice, which
aims to establish a simplified limited liability company by
amending the Companies Law and the Law on Register of
Commerce and Annual Accounts. By the establishment of
this simplified form of société a responsabilité limitée, the
government expects to boost economic growth by
increasing the number of companies set-up by natural
persons.

The key features of the S.ar.l.-S would be the following:

B aS.ar.l.-Swould be incorporated under private seal or
by way of a notarial deed

B the provisions of the Companies Law relating to the
société a responsabilité limitée would apply unless
specific provisions relating to the S.ar.l.-S apply

B only natural persons may be shareholders ofa S.ar.l.-
S and those natural persons cannot be shareholders of
more than one S.ar.l. unless he/she has acquired
shares by reason of death

B the object of the S.a r.l.-S shall be within the scope of
the law of 2 September 2011 on business licenses.
The provision of a business license would be a
condition to be fulfilled to register a S.ar.l.-S with the
RCSL

B the share capital amount shall be between EUR 1 and
EUR 12,394.68 and be contributed by the shareholders
by way of contribution in cash or kind. If following a
capital increase the capital of the S.ar.l.-S is raised to
an amount exceeding EUR 12,394.68, the provisions
of the Companies Law relating to the S.a r.I.-S will no
longer apply

m  from the net profit of the S.a r.I.-S, five per cent would
have to be deducted and allocated to a legal reserve
fund. That deduction will cease to be mandatory when
the amount of the legal reserve fund together with the
amount of the share capital reaches EUR 12,394.68.
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B only natural persons may be managers of a S.ar.l.-S.
Case Law
District Court, 8 December 2011

Loss of Half of the Corporate Capital — No Need of an
Approved Balance Sheet to Ascertain the Loss — No
Obligation for the Shareholders to Inject Additional
Capital to Restore the Corporate Capital of the
Company

Court of Appeal, 17 October 2012

Luxembourg Branch of a Belgium Company — Absence
of Legal Personality — Inability to Initiate Legal
Proceedings — Substantive Irregularity

Court of Appeal, 13 March 2013

Failure to Publish Annual Accounts — Offence —
Rebuttable Presumption

Supreme Court, 4 July 2013

The Offence of Bankruptcy, an Instantaneous Offence —
The Sole Failure to Publish Annual Accounts
Constituting an Offence

Court of Appeal, 29 January 2014

Non Application of Article 495-1 of Luxembourg
Commercial Code for not Keeping Regular Accounting
Records and Books and not Publishing the Balance
Sheets — Failure to Declare and to Pay VAT not
Necessarily Constituting a Gross Negligence - the Fact
not to Protest Against VAT Returns, Knowing that the
Taxation Has Been Based on a Wrong Turnover,
Constituting a Case of Gross Negligence — In Case Of
Evidence of Gross Negligence, Presumption of
Responsibility for the Whole Shortfall in Assets

Please refer to the Litigation section of this Luxembourg
Legal Update for further details on the above.

Employment

Regulatory Developments

Implementation of EBA Guidelines on the Applicable
Notional Discount Rate for Variable Remuneration

CSSF Circular 14/594

Please refer to the Banking, Finance and Capital Markets
section of this Luxembourg Legal Update for further details
on the above.
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Funds and Investment
Management

EU Developments
UCITS Issues

ESMA Final Report on UCITS V Delegated Acts on
Depositary Regime

On 28 November 2014, ESMA issued a final report
(ESMA/2014/1183) containing its technical advice to the EU
Commission on possible delegated acts in the following two
areas related to the depositary function under the so-called
UCITS V Directive: the insolvency protection requirement
and the independence requirement (Final Report).

As a reminder, the UCITS V Directive, which amends the
UCITS regime to address perceived discrepancies across
the EU on the duties and liability of depositaries,
remuneration policy and sanctions, entered into force on 17
September 2014. The EU Member States now have 18
months, i.e. until 18 March 2016, to transpose the new
directive into national law. However, UCITS management
companies and self-managed UCITS are given until 18
March 2018 to appoint a depositary complying with the new
UCITS V eligibility requirements if their existing depositary
does not meet these requirements on 18 March 2016.

ESMA's advice as contained in the Final Report is
summarised below.

Advice on UCITS V Insolvency Protection Requirement

In order to ensure that in the event of insolvency of a third
party to whom safekeeping functions have been delegated
by the depositary, the assets of a UCITS held in custody
are not available for distribution among or realisation for the
benefit of the creditors of that third party, the Final Report
includes steps, measures and tasks to be undertaken by
the third party, including, but not limited to, the following:

B whenever the applicable insolvency laws and
jurisprudence are those of a non-EU jurisdiction, the
third party shall make all reasonable efforts to verify,
among others, that the applicable legal system:

— recognises the segregation of the UCITS’ assets
from those of the third party (which is not located
in the EU) and that of the depositary

— recognises that the UCITS’ segregated assets do
not form part of the third party’s estate in case
of insolvency and are unavailable for distribution

among or realisation for the benefit of the
creditors of the third party (if the latter is not
located in the EU).

B Whatever the applicable insolvency laws and
jurisprudence (i.e. EU and non-EU jurisdictions), the
third party shall:

— always maintain accurate and up-to-date records
and accounts of UCITS’ assets that readily
establish the precise nature, amount, location and
ownership status of those assets

—  provide a statement to the depositary on a regular
basis detailing the UCITS' assets held for or on
behalf of such depositary

— maintain appropriate arrangements to safeguard
the UCITS' rights in its assets and minimise the
risk of loss and misuse.

In addition to the tasks for the third party to which custody

is delegated, the Final Report also proposes measures to
be put in place by the depositary itself, including in
particular the consideration to be paid to the following
elements in the selection and appointment of the third party:

B the legal requirements or market practices related to
the holding of client assets that could adversely affect
the UCITS' rights during business as usual and in the
event of insolvency of the third party

B the financial condition, expertise and market reputation
of the third party

B the protection or lack thereof attendant upon the
regulatory status of the third party.

If the third party is located outside the EU, ESMA further

recommends that the depositary:

B makes all reasonable efforts to understand the material
effects of the contractual provisions governing the
arrangement with the third party on the UCITS' rights in
respect of its assets

B in cases where the applicable legal regime does no
longer recognise the segregation of the UCITS’

assets in the event of insolvency of the third party or if

the conditions set out under this legal regime are no

longer fulfilled:

— ensures that there are contractual provisions in its
agreement with the third party which allow the
termination of such agreement without undue
delay and in the best interest of the UCITS and the
investors

— immediately informs the UCITS management
company/self-managed UCITS of such a situation,
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which shall in turn immediately notify its competent
authority and consider all the appropriate
measures in relation to the relevant assets of the
UCITS, including their disposal by taking into
account the need to act in the best interest of the
UCITS and its investors.

Advice on UCITS V Independence Requirement

The UCITS V Directive requires that both the depositary
and the UCITS management company/self-managed
UCITS act independently in carrying out their respective
functions and solely in the interests of the UCITS and its
investors.

In its Final Report, ESMA has identified two types of links
between the UCITS management company/self-managed
UCITS and the depositary, namely:

B the common management and/or supervision

B the cross-shareholdings between these entities, which
may jeopardise their independence

and recommends a combination of measures to be
complied with in order to fulfil the independence
requirement imposed by the UCITS V Directive.

As regards common management and/or supervision, the
Final Report outlines that independence could be lost if any
of the UCITS management company/self-managed UCITS
and the depositary, by means of executive power or
supervision, could control the action of the other entity, and
suggests various means in order to ensure the separation
of the management bodies of each of the UCITS
management company/self-managed UCITS and the
depositary. In particular, the Final Report prohibits any
member of the management body of the UCITS
management company/self-managed UCITS from being a
member of the management body of the depositary and no
member of the management body of one of these entities
can be an employee of the other entity. In addition, certain
restrictions will apply at the level of the members of the
body in charge of the supervision of the UCITS
management company/self-managed UCITS and the
depositary in order to ensure their effective and impatrtial
supervision.

As regards cross-shareholding, the Final Report determines
that the UCITS management company/self-managed
UCITS and the depositary may be part of the same group,
and cross-shareholding of more than 10% of the capital or
of the voting rights or enabling the exercise of a significant
influence on the held entity are also allowed, provided
reasonable steps are taken to avoid conflicts of interest and

that the following arrangements are put in place by the
UCITS management company/self-managed UCITS:

B demonstration to the competent authority of its home
Member State that the depositary has been appointed
in the sole interest of the UCITS and its investors, after
comparing cost and qualitative aspects between that
entity and its competitors

m  disclosure to the investors of the existing link with the
depositary

B justification of the choice of the depositary to investors
upon request

®  where the UCITS management company/self-managed
UCITS and the depositary are part of the same group,
ESMA requires minimum thresholds of independent
members in the management bodies of these entities.
These thresholds will differ depending on whether the
members of the management body are in charge of
supervisory functions or not. In this respect, the Final
Report provides elements to assess the independence
of the members of the management body of the UCITS
management company/self-managed UCITS and of
the depositary as well as of the members of the body in
charge of the supervisory functions. For instance, they
can be considered independent if they do not cumulate
their mandate with additional memberships of
management bodies, of bodies in charge of the
supervisory functions, or with a position as employee in
another entity within the group and are free of any
business, family or other relationships within the group.

Next Steps

ESMA will now cooperate closely with the EU Commission
in view of the transformation of its technical advice into
formal delegated acts to be adopted by the EU Commission.
In this respect, the EU Commission has indicated that the
delegated act should be adopted by mid-2015.

ESMA Updated Q&A on ETFS and other UCITS Issues

On 9 January 2015, ESMA published an updated version of
its Q&As on its guidelines on ETFs and other UCITS issues
(ESMA/ 2015/12). The last updated questions clarify that:

B For the purpose of paragraph 39 of ESMA guidelines
on ETFs and other UCITS issues, the counter-party to
a financial derivative instrument has no discretion over
the composition of the underlying assets of the
financial derivative instrument. Indeed, the role of the
counterparty only involves implementing a set of rules
that is agreed in advance with the UCITS or its
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management company and does not allow the exercise
of any discretion by the counterparty.

B Article 50(e)(iv) of the UCITS Directive also applies to
short-term money market funds in which UCITS may
reinvest cash collateral funds pursuant to paragraph 43
() of ESMA guidelines on ETFs and other UCITS
issues, meaning that short-term money market funds
should not invest more than 10% of their assets in
aggregate in other money market funds.

ESMA Consultation on UCITS Share Classes

On 23 December 2014, ESMA issued a discussion paper
on different share classes of UCITS (ESMA/2014/1577).

The discussion paper sets out ESMA's views on what
constitutes a share class and provides possible approaches
to the extent of differentiation that should be permitted
between share classes. Indeed, the UCITS Directive
recognises the possibility for UCITS to offer different share
classes to investors but it does not prescribe whether, and
to what extent, share classes of a given UCITS can differ
from each other. ESMA has identified diverging national
practices as to the types of share class that are permitted
and sees merit in developing a common understanding of
what constitutes a share class and of the other ways in
which share classes may differ from each other.

ESMA will take into account feedback from stakeholders
and the possible impact on current market practices when
developing its final position. Comments on this discussion
paper should be submitted by 27 March 2015.

e e e R

Packaged Retail and Insurance-Based Investment
Products

PRIIP KID Regulation Published in the Official Journal

The so-called PRIIP KID Regulation (Regulation (EU)
N°1286/2014)" was published in the Official Journal of the
EU on 9 December 2014 and entered into force on 30
December 2014. It shall apply from 31 December 2016.

As a reminder, the PRIIP KID Regulation is part of a
package of measures to enhance consumer trust in
financial markets and requires the provision of a KID to
retail investors investing in packaged retail and insurance-
based investment products (PRIIPs) in order to ensure that
they always receive the basic information they need to take
informed decisions. In particular, the KID shall indicate:

B the nature and features of the product

B whether it is possible to lose capital

B the costs and risk profile of the product

B relevant performance information.

To avoid uncertainty, UCITS funds will not be subject to the
PRIIP KID Regulation for five years as they are already
subject to the UCITS KIID under the UCITS Directive. As
part of the review of the PRIIP KID Regulation, the EU
Commission will assess whether the five-year transition for
UCITS should be extended or not. According to the PRIIP
KID Regulation, the above five-year transitional period and
review should also apply to management companies,
investment companies and persons selling or advising on
units of non-UCITS funds when a Member State is applying
rules on the format and content of the KIID document, as
set out in articles 78 to 81 of the UCITS Directive. Other
non-UCITS retail funds must issue a KID two years after
the entry into force of the PRIIP KID Regulation, i.e. end of
2016.

Whilst the PRIIP KID Regulation sets out the overall
principles, it is worth mentioning that it will be supported by
detailed Level 2 and Level 3 measures in due course (see
below). A review of the PRIIP KID Regulation will also be
carried out by the EU Commission after four years to take

! A corrigendum to the PRIIP KID Regulation has also been published in the
Official Journal. It corrects the original text of the regulation by changing the
deadline for the European Supervisory Authorities (ESAs) to submit RTS
under article 8 to 31 March 2016.
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account of market developments, such as the development
of new types of PRIIPs.

For further information on the PRIIP KID Regulation, see
the July 2014 edition of our Luxembourg Legal Update.

ESAs Consultation on PRIIP KID

On 17 November 2014, the Joint Committee of the
European Supervisory Authorities (ESAs), comprising
ESMA, EBA and EIOPA, published a discussion paper on
the PRIIP KID (Discussion Paper). Said Discussion Paper
is a first step in the ESAs’ joint work on the broad issues to
be considered in developing draft regulatory technical
standards (RTS) that will contain detailed rules on the
following three topics:

B content and presentation of the KID, including
performance scenarios and cost disclosures

B review, revision and republication of the KID
B timing of delivery of the KID to retail investors.

Comments on the Discussion Paper were due by 17
February 2015. Now, the Joint Committee is expected to
use the feedback received from stakeholders in preparing
draft RTS that should be finalised and submitted to the EU
Commission at the beginning of 2016, whilst the new KIDs
should start being used around the end of 2016. Prior to
this, however, a more technical discussion paper should be
scheduled during spring of 2015, followed, after summer,
by a consultation on the final RTS.

European Long-Term Investment Funds

Compromise Text of EU Parliament and Council on
Proposed ELTIF Regulation

On 26 November 2014, the EU Parliament reached an
agreement with the EU Council on the proposed regulation
on European Long-Term Investment Funds (ELTIFs), which
resulted in a compromise text finalised on 5 December
2014 (ELTIF Regulation). The EU Parliament and Council
must now formally adopt the proposed ELTIF Regulation.
Once adopted, the ELTIF Regulation will enter into force on
the twentieth day following its publication in the Official
Journal of the EU, which is expected in mid-2015. This
being the case, the ELTIF Regulation will apply from six
months after its entry into force, that is the end of 2015 or
early 2016.

As a reminder, the objectives of the ELTIF Regulation,
deposited initially by the EU Commission on 26 June 2013,
are twofold. On the one hand, it is to create a legislative
framework for long-term EU funds which only invest

through certain qualifying assets in businesses that need
money to be committed for long periods of time rather than
focusing on short term capital gains, such as infrastructure
and real estate projects. On the other hand, the ELTIF
Regulation aims to increase the non-bank finance available
for companies investing in the real economy within the EU.

To that end, a new "optional ELTIF regime" is introduced,
which is some kind of hybrid between the existing
institutional AIF product and the retail UCITS and PRIIP
products. By definition, ELTIFs are EU AlFs that are
managed by authorised EU AIFMs in accordance with the
AIFM Directive. However, an EU AIFM which decides to
manage an ELTIF product and to be authorised as ELTIF
manager will have to comply with relatively complex
requirements set out in the ELTIF Regulation in addition to
the AIFM Directive requirements. These include, for
example, the obligation in case of marketing to retail
investors to have a depositary in accordance with the
provisions of the UCITS V Directive and to produce a KID
pursuant to the PRIIP KID Regulation. In exchange for
complying with these rules, such EU AIFMs will benefit from
an EU cross-border passport, allowing them to market their
ELTIFs to all types of institutional and private investors
across the EU.

Clifford Chance has prepared a briefing paper describing
the main characteristics of the ELTIF Regulation. To view a
copy of this briefing paper, please click here.

AIFM Directive

EU Commission Delegated Act on Information that
NCAs Must Provide to ESMA

On 18 December 2014, the EU Commission adopted a
delegated regulation on information that NCAs must
provide to ESMA pursuant to article 67(3) of the AIFM
Directive. The regulation sets out information that national
competent authorities are required to report each quarter to
ESMA on the AIFMs that are managing and/or marketing
AlIFs under their supervision, either under the application of
the passport regime or under their national regimes.

ESMA Consultation on Segregation Requirements

On 1 December 2014, ESMA launched a consultation on
asset segregation requirements under the AIFM Directive
(ESMA 2014/1326). The consultation sets out ESMA's
proposals for possible guidelines regarding the asset
segregation requirements in case of delegation of
safekeeping duties by the appointed depositary of an AlF.
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ESMA is seeking feedback on two possible options:

B adelegated third party holding assets for multiple
depositary clients would not be required to have
separate accounts for the AIF assets of each of the
delegating depositaries

B the account on which the AlF's assets are to be kept
by the delegated third party may only comprise assets
of the AIF and assets of other AlFs of the same
delegating depositary. Assets of AlFs of other
depositary clients would have to be kept in separate
accounts.

Comments were due by 30 January 2015 and ESMA will

consider the feedback with a view to finalising guidelines

and publishing a final report in 2015.

ESMA Consultation on AIFMD Passport and Marketing
of Non-EU AlFs by EU AIFMs in the EU

On 7 November 2014, ESMA opened a call for evidence to
gather input for the opinion it must submit to the EU
Commission by 22 July 2015 on:

B the functioning of the EU passport under the AIFMD

® the functioning of the marketing of non-EU AlFs by EU
AIFMs in the EU and the management and/or
marketing of EU and non-EU AlFs by non-EU AIFMs in
the EU (ESMA/2014/1340).

Besides its opinion, ESMA must also issue advice on

whether the passporting regime should be extended to the

management and/or marketing of AlFs by non-EU AIFMs

and to the marketing of non-EU AlFs by EU AIFMs.

ESMA will consider the feedback it receives to this call for
evidence in Q1 2015 and expects to deliver the opinion and
advice to the EU Commission by 22 July 2015.

ESMA Updated Q&As

On 11 November 2014 and 9 January 2015, ESMA
published updated Q&As on the application of the AIFM
Directive (ESMA/2015/11). The last updated questions
concern the reporting obligations to national competent
authorities as well as the calculation of the total value of
assets under management.

EU Social Entrepreneurship Funds and EU Venture
Capital Funds
ESMA Updated Q&As

On 11 November 2014, ESMA published updated Q&As on
the application of the Regulation on European Social
Entrepreneurship Funds (EuSEF) and the Regulation on

European Venture Capital Funds (EuVECA)
(ESMA/2014/1354).

The new updated Q&As essentially address the possibility
for, and conditions applicable to, AIFMs above the EUR
500 million threshold of article 3(2)(b) of the AIFM Directive
that manage and market EUSEFs and EuVECAs.

In particular, the Q&A clarifies that:

B The EuVECA and EuSEF designation is not exclusive
to sub-threshold managers. Consequently, EUSEF and
EuVECA managers that exceed the EUR 500 million
threshold must be authorised as AIFMs in accordance
with the AIFM Directive, but thereafter they can
continue using the EUSEF and EuVECA label for the
marketing of their funds as long as they comply with
the requirements of the AIFMD Directive and of the
EuVECA and EuSEF Regulations (as described below).
From a regulatory and supervisory perspective, an
authorisation under the AIFMD is more stringent than a
registration under the EUVECA and EuSEF Regulation.
Therefore, being authorised under the AIFM Directive
should not trigger the process in article 21(1)(c) of the
EuVECA Regulation and article 22(1)(c) of the EUSEF
Regulation.

B Authorised AIFMs that manage and market EUVECAS
and EuSEFs must comply with the requirements of the
AIFM Directive and the following provisions of the two
regulations: articles 3 (definitions), 5 (rules on non-
qualifying assets, leverage and borrowing) and points
(c) and (i) of article 13 (information to investors) of the
EuVECA Regulation and articles 3 (definitions), 5
(rules on non-qualifying assets, leverage and
borrowing), 10 (measurement of social impact), 13(2)
and points (d), (e) and (f) of article 14(1) (information to
investors) of the EUSEF Regulation.

B The type of investors that authorised AIFMs can target
are:

— investors under the AIFM Directive (i.e. MiFID
professional investors plus those set out in
national rules)

— investors under the EUVECA and EuSEF
Regulations (i.e. MiFID professional investors,
investors aware of the risks that invest a minimum
amount of EUR 100,000 and executives, directors
or employees of the fund).

The Q&A further clarifies that the EUVECA and EuSEF

Regulations should prevail over AIFM Directive provisions.

As a result, AIFMs above the threshold of EUR 500 million
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of the AIFM Directive can market EUSEFs and EuVECAs to
investors as defined in article 6 of the EUSEF and EuVECA
Regulations.

EMIR

Please refer to the presentation made on this subject in the
Banking, Finance and Capital Markets section of this
Luxembourg Legal Update.

MiFID

Please refer to the presentation made on this subject in the
Banking, Finance and Capital Markets section of this
Luxembourg Legal Update.

Crowdfunding
ESMA Opinion and Advice on Crowdfunding

On 18 December 2014 ESMA published an opinion
together with advice on investment-based crowdfunding.

The opinion clarifies the rules applicable to crowdfunding
and is addressed to national competent authorities. It
outlines how EU rules are likely to apply to crowdfunding
platforms, depending on the business model chosen, and
gives guidance on how to regulate platforms operating
outside the scope of such rules.

The advice outlines issues to be considered by EU
institutions with a view to achieving greater regulatory and
supervisory convergences within the EU. In particular, it
expresses the concern that incentives exist for platforms to
set up outside the scope of regulations and underlines the
investor protection risks this entails. It therefore asks for a
reduction of these incentives through appropriate policies.

Luxembourg Legal and Regulatory Developments

CSSF Circular 14/598
Common Definition of EU Money Market Funds

Further to the official publication by ESMA, on 22 August
2014, of its opinion (ESMA/2014/1103) on how National
Competent Authorities (NCAs) should apply the
modification to CESR guidelines on a common definition of
EU money market funds (CESR-10-049), the CSSF issued
Circular 14/598 on 2 December 2014 in order to incorporate
ESMA opinion into its supervisory practice.

As a reminder, ESMA indicated in its opinion that the
original CESR guidelines on a common definition of EU
money market funds had to be amended in order to ensure
that UCITS management companies and self-managed
UCITS implement their own internal assessment process to
evaluate the credit quality of a money market instrument

and to adequately document its outcome. However, where
provided, external credit ratings issued by one or more
recognised rating agencies shall also be taken into account.
While there should be no mechanistic reliance on such
external rating(s), a downgrade below the two highest
short-term credit ratings by the rating agency should be
reflected in the internal process and lead the manager to
re-assess the credit quality of the money market instrument.

As an exception, ESMA has considered that money market
funds not qualifying as "Short-Term Money Market Funds"
(as such term is defined in CESR guidelines) may also
invest in sovereign issuances of a lower internally assigned
credit rating. Apart from that, however, sovereign issuances
are still subject to the same rules as outlined above.

Circular 14/598 is applicable with immediate effect.

For further details on ESMA opinion and CESR guidelines
on a common definition of EU money market funds, please
refer to the presentation made on this subject in the
November 2014 edition of our Luxembourg Legal Update.

CSSF FAQ and Press Release 15/09 concerning the
Law of 28 July 2014

Compulsory Deposit and Immobilisation of Bearer
Shares and Units

On 30 December 2014, the CSSF published a FAQ
document in relation to Luxembourg regulated investment
vehicles impacted by the law of 28 July 2014 (2014 Law) on
the compulsory deposit and immobilisation of bearer shares
and units.

In its FAQ, the CSSF requires, among others, that each
Luxembourg regulated UCITS, UCI, SIF and SICAR
incorporated in the form of an SA, SCA or FCP and which
has issued or will issue bearer shares/units, informs its
shareholders/unitholders in an adequate manner of the
implications and deadlines of the 2014 Law, as well as of
the identity of the depositary appointed for the
immobilisation of the bearer shares/units. According to the
CSSF FAQ, the prospectus of such investment vehicles
has, in any case, to be amended in order to reflect the
abovementioned information. In addition to the amendment
of the prospectus, the CSSF also lists other possible means
of informing investors.

On 26 January 2015, the CSSF published a press release
in order to remind legal entities impacted by the 2014 Law
of the legal deadline for the appointment of the depositary.
In this press release, the CSSF also outlined the obligation
for a Luxembourg domiciliary agent under the law of 31
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May 1999 on the domiciliation of companies to take any
appropriate action if it is aware that the management body
of an entity falling within the scope of the 2014 Law and for
which it is acting as domiciliary agent has failed to appoint a
depositary.

For further details on the Luxembourg regime for
compulsory deposit and immobilisation of bearer shares
and units, please refer to the Corporate and M&A section of
this Luxembourg Legal Update.

CSSF Updated FAQs on AIFM Law

On 29 December 2014, the CSSF published an updated
version of its FAQs on the AIFM Law, which provide
guidance on the natifications to the CSSF under articles 25
and 37 of the AIFM Law as well as some clarification on the
so-called "depo-lite" regime applicable under article 37 of
the AIFM Law and on the reporting obligations.

Article 25 Notification - Acquisition of Major Holdings and
Control of Non-Listed Companies

Article 25 of the AIFM Law imposes notification obligations
to:

B Luxembourg authorised AIFMs

B non-EU AIFMs which market AlFs to professional
investors in Luxembourg without a passport under
article 45 of the AIFM Law in the following situations:
— an AIFM manages an AlF that acquires, disposes
or holds major holdings in a non-listed company
representing respectively the threshold of 10%,
20%, 30% 50% and 75% of the proportion of
voting rights attached to the shares of the non-
listed company held by the AIF

— an AIFM manages one or more AlFs, which either
individually or jointly, on the basis of an agreement
aimed at acquiring control, acquire control of a
non-listed company

— an AIFM cooperating with one or more other
AIFMs on the basis of an agreement pursuant to
which the AlFs managed by those AlIFMs jointly,
acquires control of a non-listed company.

In its FAQs, the CSSF provides details regarding the

definition of a "non-listed company" and the specific cases

in which AIFMs acquiring major holdings and control of
non-listed companies are not required to notify the CSSF
under article 25 of the AIFM Law. The FAQ further
describes the content of the notification that must be sent to
the CSSF by using a specific form available on the CSSF
website, as well as the applicable timeframe to do so. In

particular, the CSSF indicates that naotifications should be
made as soon as possible, but no later than 10 working
days after the date on which the AIF has reached,
exceeded or fallen below the relevant major holdings
threshold or has acquired control over the non-listed
company.

Article 37 Notification - Marketing of non-EU AlFs to
professional investors without a passport by Luxembourg
and other EU AIFMs

The updated version of the CSSF FAQs determines that
authorised Luxembourg and other EU AIFMs must notify
the CSSF of their intention to market to professional
investors in Luxembourg, without a passport, non-EU AlFs
they manage or EU feeder AlFs whose master AIF is not an
EU AIF or whose master AIF is not managed by an
authorised Luxembourg/EU AIFM, pursuant to article 37 of
the AIFM Law (respectively article 36 of the AIFM Directive).

The notification will be made by using a specific information
form available on the CSSF website, including the following
information:

B general information on the AIFM, such as the name,
address, country and supervisory authority of the AIFM.
For non-Luxembourg AIFMs, an attestation of the EU
AIFM's supervisory authority must be attached.

B general information on each non-EU AIF in relation to
which the marketing in Luxembourg is notified, such as
the name, domicile, national competent supervisory
authority of the non-EU AIF (if applicable) and ISIN
code of the non-EU AIF (if applicable).

B information on the identity (i.e. name and domicile) of
the entities responsible for carrying out the depo-lite
services referred to in article 21(7) (cash-monitoring),
(8) (safekeeping of assets) and (9) (oversight of certain
operational functions) of the AIFM Directive. In this
respect, the CSSF accepts that one or several entities
can be appointed per non-EU AIF to perform the duty
referred to under article 21 (8) (safekeeping of assets),
which means that either a single depositary shall carry
out this duty with regard to the AlF’s assets entrusted
to it for safekeeping or, if several entities (different
prime brokers, for example) have been appointed to
perform this duty, each such entity shall carry out this
duty with regard to the portion of the AlF’s assets that
has been entrusted to it for safekeeping.

However, as regards the duties referred to under
article 21(7) (cash-monitoring) and (9) (oversight of
certain operational functions), the CSSF only accepts a
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maximum of one entity per duty. To avoid uncertainty,
there are no specific requirements with respect to the
location of the entity(ies) so appointed to carry out the
depo-lite services.

B confirmation that all the conditions of article 36(1) (a),
(b) and (c) of the AIFM Directive are complied with,
including in particular that the third country competent
authority of the non-EU AIF has signed appropriate
cooperation agreements with the CSSF and is not
listed as a non-cooperative country by FATF.

In its FAQs, the CSSF determines that Luxembourg and EU
AIFMs must inform the CSSF if they stop marketing non-EU
AlIFs in Luxembourg on the basis of article 37 of the AIFM
Law. When informing the CSSF, the Luxembourg/EU AIFM
must indicate the date from which it will stop marketing
activities in Luxembourg under article 37 of the AIFM Law.
Moreover, Luxembourg/EU AIFMs that marketed non-EU
AlFs to professional investors in Luxembourg under the
existing Luxembourg placement regime before 22 July
2013 will be required to send the information form to the
CSSF if they intend to continue to market their non-EU AlFs
in Luxembourg on the basis of article 37 of the AIFM Law.

According to additional guidance published by the CSSF for
the use of the information form, it should be noted that:

B the information form must be completed regardless of
the nationality of the relevant AIFM (Luxembourg or
other EU AIFM)

® the content of the form must be filled out electronically.
Once the form is properly filled out, a paper version
should be dated and signed by the applicant. A
scanned version of such form should then be sent to
the CSSF electronically to the following e-mail address:
aifm@cssf.lu. The subject of the e-mail containing the
information form should contain the following
information and keywords:

—  for Luxembourg AIFMs: "Article 36 marketing -
[CSSF identification number] - [name of the AIFM]"

— for EU AIFMs that are not domiciled in
Luxembourg: "Article 36 marketing - [name of the
AIFM]"

B no documents have to be attached to the information
form except for EU AIFMs not domiciled in
Luxembourg, which are required to attach an
attestation from their supervisory authority. In addition,
the CSSF may at any time require EU AIFMs to
provide additional information as appropriate

B no more than four AlFs per information form should be
declared. As a result, one or more additional
information forms will have to be filled out and sent to
the CSSF when the number of AlFs to be declared
exceeds four

According to the information form and the Grand-ducal

Regulation of 28 October 2013 relating to the fees to be

levied by the CSSF, the following fees will be levied by the

CSSF:

B single lump sum of EUR 2,650.- in the case of a
traditional foreign AIF and EUR 5,000.- in the case of
an umbrella AIF

B annual lump sum of EUR annual lump sum of EUR
2,650.- in the case of a traditional foreign AIF and EUR
5,000.- in the case of an umbrella AIF.

Reporting Obligations

The updated version of the CSSF FAQs specifies that
AIFMs established before 22 July 2014 and authorised
between 1 October 2014 and 31 December 2014 are
required to submit their first report covering the period from
1 October 2014 to 31 December 2014 at the latest by 31
January 2015 (15 February 2015 where the AIF is a fund of
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CSSF Press Release 15/04 Concerning AIFMD
Reporting Obligations

On 13 January 2015, the CSSF published a press release
in which it reminded all Luxembourg domiciled AIFMs and
all non-EU AIFMs that are marketing AlFs under article 42
of the AIFM Directive to assess their reporting obligations
under the AIFM Directive.

This assessment must be made in accordance with the
following provisions:
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®  article 3 (3)(d) of the AIFM Law for Luxembourg
registered AIFMs

B article 22 (1), (2) and (4) of the AIFM Law for
Luxembourg authorised AIFMs

B article 24 (1), (2) and (4) of the AIFM Directive for non-
EU AIFMs.

In its press release, the CSSF also stressed that all AIFMs
have at least an annual obligation to submit the AIFMD
report which was due on 31 January 2015 at the latest
(except for AlFs which are considered to be funds of funds
and for which submission is accepted with a delay of 15
additional days).

To avoid uncertainty, AIFMs are requested to submit their
files as described in circular CSSF 14/581 which was
published on 13 January 2014 and deals with the technical
aspects of AIFMD reporting.

First Luxembourg UCITS Authorised to Use the
Shanghai-Hong Kong Stock Connect Programme

In a press release dated 2 December 2014, ALFI indicated
that the first Luxembourg UCITS had received the
authorisation of the CSSF to use the Shanghai-Hong Kong
Stock Connect programme that provides mutual trading
access between the Shanghai and Hong Kong stock
markets.

The programme, launched on 17 November 2014, enables
foreign investors to trade Shanghai-listed shares via the
Hong Kong stock exchange, and mainland investors to
invest in Hong Kong shares via the Shanghai stock
exchange. It also offers an opportunity for UCITS to invest
in A-shares listed on the Shanghai stock exchange
alongside the existing investment schemes (such as QFII
and RQFII).

However, there are a number of factors that require careful
consideration by a Luxembourg UCITS, its management
company (if any) and its depositary if it envisages
accessing this market through the Shanghai Hong Kong
Stock Connect. These factors, which will have to be
adequately covered in the UCITS'/management company's
risk management procedures, include:

B accounts opened by the depositary bank of the UCITS
with a sub-custodian in Hong Kong are segregated at
the level of the UCITS' sub-funds or structured as
UCITS client assets omnibus accounts of the
Luxembourg depositary with that sub-custodian

m the broker model involving delivery versus payment
settlement must be chosen in order to limit
counterparty risk

B the prospectus, and in particular the KIID, will contain a
specific disclosure to inform investors of the specific
legal risks linked to compulsory requirements of the
local CSDs, HKSCC and ChinaClear for custody of
securities on a cross-border basis.

Luxembourg UCITS whose investment policies already
permit exposure to A-Shares and only need to adapt their
prospectus and KIID to cater for access through the
Shanghai-Hong Kong Stock Connect will benefit from a
fast-track procedure when filing their application with the
CSSF.

ALFI Position Paper on Luxembourg Implementation of
Statutory Audit Regulation

On 19 December 2014, ALFI issued a position paper on the
so-called "Statutory Audit Regulation” as it may significantly
impact the governance of Luxembourg regulated
investment funds.

As indicated in the Banking, Finance and Capital Markets
section of this Luxembourg Legal Update, the Statutory
Audit Regulation applies to PIEs, being basically credit
institutions, insurance undertakings and entities with
securities admitted to trading on a MiFID regulated market.
Even if regulated investment funds (including UCITS and
AlFs) are not listed as such in the definition of PIEs, these
funds will nevertheless fall within the scope of the Statutory
Audit Regulation when they are admitted to trading on a
MiFID regulated market.

In its position paper, ALFI provides its views on the
implementation of the different options of the Statutory
Audit Regulation that are available to EU Member States.
Moreover, ALFI expresses its concerns about the inclusion
of AlFs and UCITS in the definition of PIEs. According to
ALFI, such inclusion will imply disproportionate costs for the
Luxembourg fund industry while the expected added
benefits on the audit quality and reliability of the financial
reporting over and above current arrangements is neither
clear, nor proven. ALFI indicates that AlFs, UCITS and their
related management companies operate in a strictly
defined regulatory environment and are subject to specific
governance mechanisms, including controls exercised by
their depositary. Furthermore, because Luxembourg funds
listed on stock exchanges (with the exception of ETFs) are
not traded on the market, ALFI recommends excluding AlFs
and UCITS not listed on any stock exchange as well as
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AlFs and UCITS not actively traded on a stock exchange
from the list of PIEs.

For further details on the Statutory Audit Regulation, please
refer to the presentation made on this subject in the
Banking, Finance and Capital Markets section of this
Luxembourg Legal Update.

Case Law
Court of Appeal, 15 July 2014

No Right of Direct Action by Investor against the
Depositary of a Luxembourg UCITS

Court of Appeal, 4 December 2013

Obligation and Liability of the Depositary of UCITS
Fund and Management Company

Please refer to the Litigation section of this Luxembourg
Legal Update for further details on the above.

Litigation
Court of Appeal, 26 November 2014, N°40142

Proving a Debt by Means of the Accounting Books of a
Merchant

A commercial company had mentioned in its annual
accounts that it was indebted to another (specifically
designated) company for an amount of EUR 40,224.
Subsequently, however, the company refused to pay said
amount, alleging that it was not a debtor of the other
company. The District Court and the Court of Appeal
nevertheless ordered the commercial company to honour
its commitment.

In order to do so, the Court of Appeal recalled that the Civil
Code and the Commercial Code foresee that the account
books held by merchants are evidence against them. The
Court emphasised that, pursuant to these principles, the
entries made by merchants in their accounting constitute an
extra-judicial admission that binds the merchants.
Merchants can only claim themselves relieved of their
obligation if they show that the references result from an
error of fact.

Banking, Finance and Capital Markets

Pledge over Business — Priority — Confusion of Assets
of Insolvent Debtor with Assets of other Insolvent
Companies

After the sale of an insolvent debtor's business by the
insolvency administrator, a creditor having a pledge over
the business asks to be paid before any other creditor.

The insolvency administrator refuses this on two grounds:
firstly, there may be other creditors who should be preferred
over a creditor with a pledge over the business and,
secondly, he considers that a merging of insolvency
proceedings in group companies (confusion des
patrimoines) would also have some possible consequences
on the ranking of the pledgee's claim.

The District Court holds that certain creditors may be
preferable in rank to the creditor with a pledge over
business. This is the case, among others, of creditors
benefiting from a general preference regarding judicial fees
(including the fees and costs of the bankruptcy receiver)
incurred for the interest of all competing creditors, super-
preferred claims of employees, employees' social
contributions, treasury claims, employer's social
contributions and any claims of a landlord secured over
furniture. For this reason, the insolvency administrator does
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not have the right to pay the secured creditor with a pledge
over business immediately. He must take into account the
preferences of the different creditors and establish a
ranking between them before paying out any sums.

With regards to the influence of the merging of insolvency
proceedings, the Court holds that such a merger concerns
the assets of the insolvency estates, but the creditors
benefiting from a preference or a pledge may act directly on
the assets subject to their preference. For this reason, even
if there is a merger, only the creditors with a preference
regarding the assets of the insolvent debtor's company may
be paid out of the proceeds of the sale of this company's
business.

Insolvency — Suspension of all Measures of Execution
of Unsecured Creditors — Action in Court in View of
Voiding a Contract

According to article 452 of the Luxembourg Commercial
Code, after the opening of insolvency proceedings all
measures of execution by unsecured creditors are
suspended.

According to the District Court, this means that after the
opening of insolvency proceedings, unsecured creditors
may only act directly against the insolvency administrator.
In particular, article 452 of the Commercial Code suspends
any individual action for payment against the insolvency
estate. All payments of unsecured creditors are prohibited.
Such unsecured creditors are required to file proof of claims
in the bankruptcy proceedings.

In the case at hand, the Court had to answer the question
of whether article 452 of the Commercial Code also applies
to an invalidity action regarding a contract which has been
executed by the insolvent party and its debtor before the
opening of the insolvency proceedings. According to the
Court the purpose of such an action in court is not the
establishment and payment of a claim, but to invalidate a
contract and to put a stop to the position of debtor to the
insolvent company. For this reason, it is not an action falling
within the scope of article 452 of the Commercial Code.

Securities' Deposit Contract — Proof of Orders Given by
Client — Implied Ratification of Bank Statements even in
Cases of Lack of Express Clause in General Conditions

According to the Court of Appeal, with regards to a
securities' deposit contract, a bank's client manages his
portfolio personally: he gives orders himself or gives
instructions to a professional acting on his behalf. The bank
has an obligation to make aware, advise and inform its

client. However if such obligation implies a duty to make the
client aware in general terms, the bank has no duty to give
advice on the purchase of a certain security. The advice
given by the bank tends to help the client to understand the
planned transaction, but the client takes the final decision
himself. The client assumes the management risks. The
bank’s duty to inform the client depends on his
competencies and his experience.

Orders given by the client to the bank with regards to a
securities deposit contract may be evidenced by the implied
ratification of bank statements sent to the client. A client
who does not dispute the bank statements sent to him, or
kept in his mailbox at the bank (at his request), is deemed
to have tacitly approved the existence of the operation
which is noted on the statement and the order relating
thereto which has been given to the bank. Such ratification
is possible even in the absence of contractual clauses to
this effect in the bank's general conditions.

In the case at hand the bank’s general conditions require
the client to dispute the statements within a certain time
limit, if he does not approve them. However the clause
does not state that if the client does not challenge them, he
ratifies the operations noted on the statement. According to
the Court, such ratification is taking place even in the
absence of a clause to this effect.

Such ratification covers acts by the bank which go beyond
the limits of its powers and even acts which the bank had
no power to carry out. In both cases the bank is not acting
as an agent but as a person acting without due authority in
connection with the affairs of another person. Such
persons' actions can be ratified in the same way.

Corporate and M&A
District Court, 8 December 2011

Loss of Half of the Corporate Capital — no Need of an
Approved Balance Sheet to Ascertain the Loss —no
Obligation for the Shareholders to Inject Additional
Capital to Restore the Corporate Capital of the
Company

Pursuant to article 100 of the Companies Law, in the event
of a loss of half the corporate capital, the board of directors
shall convene a general meeting of the shareholders so
that it is held within a period not exceeding two months
from the time at which the loss was or should have been
ascertained by them and such meeting shall decide on the
possible dissolution of the company.
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On 8 December 2011, the District Court” confirmed the
following principles with respect to article 100 of the
Companies Law:

B Under Luxembourg law, in the event of a loss of half or
the entire corporate capital, the company will not be
dissolved automatically. Nor do shareholders have the
obligation to inject capital into the company in order to
restore the corporate capital of the company. The only
obligation resulting from the loss of half or the entire
corporate capital of the company is that the question of
the continuation of the running of the company or its
dissolution must be submitted to the general
shareholders’ meeting.

B Pursuant to article 100 of the Companies Law the loss
of the company is assessed in relation to the corporate
capital only, irrespective of the value of the assets held
by the company. The corporate capital represents the
monetary value establishing the sum of the
contributions in cash or in kind contributed to the
company at its incorporation or during its existence.
The corporate capital is an accounting and legal
concept which does not coincide with the concept of
funds or assets which represents all the elements that
constitute all the business assets of the company,
including property assets.

B Pursuant to article 100 of the Companies Law, in the
event of a loss of half of the corporate capital, the
board of directors shall convene a general
shareholders’ meeting within a period not exceeding
two months from the time the loss was or should have
been ascertained by them. This article does not require
that the loss be established on the basis of an
approved balance sheet. To the contrary, the board of
directors must react as soon as the loss is ascertained,
failing which it may incur liability. Therefore, it is
necessary for the board of directors to be able to
ascertain the loss on the basis of any accounting
records, without having to wait for the general
shareholders’ meeting to first approve the accounts.

2 District Court, 8 December 2011, N°133408 and 134926.

Court of Appeal, 17 October 2012

Luxembourg Branch of a Belgium Company — Absence
of Legal Personality — Inability to Initiate Legal
Proceedings — Substantive Irregularity

On 22 May 2012, the President of the District Court granted
a conditional payment order to the Luxembourg branch of a
Belgian s.a. against an SARL for an amount of EUR
27,504.55 which relates to outstanding invoices. On 22
June 2012, an enforceable title® was granted to the
Luxembourg branch following which the SARL lodged an
appeal against this enforceable title and, in compliance with
article 41 of the Luxembourg new civil procedure code,
sued the Belgian s.a. before the Luxembourg Court of
Appeal.

The Court of Appeal4 stressed that judicial proceedings
may only be initiated by either a physical or a legal person.
It further stressed that it is the national law, the law of the
registered office of the company concerned, that
determines who has the legal capacity to bring a suit.
Under Belgian law, a branch of a Belgian s.a. does not
have the legal personality, since it is only a branch of a
company characterised by the independence of its running
and therefore, the branch does not have any capacity to
take legal action.

This rule being a Belgian mandatory rule, if this rule is
breached, the document initiating proceedings will be null
and void. The breach of this rule does not only constitute a
formal irregularity but rather a substantive irregularity. The
lack of standing could not be covered by the fact that the
act did not adversely affect the appellant.

The Court of Appeal further declared that the branch,
having no own legal personality, its initial request, the
conditional payment order and the enforceable title already
obtained against the SARL are null and void.

Court of Appeal, 13 March 2013

Failure to Publish Annual Accounts — Offence —
Rebuttable Presumption

Pursuant to article 163, 2 of the Companies Law, managers
of a company who have failed to submit the annual
accounts to the general shareholders’ meeting within six

® Enforceable title N°388/2012.
4 Court of Appeal, 17 October 2012, N°38759.
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months of the end of the financial year and who have failed
to publish such annual accounts may incur a fine of EUR
500 to EUR 25,000.

On 1 March 2012, the District Court® determined that the
failure to publish the annual accounts of a company only
constitutes a purely material offence.

The Court of Appeal® rejected this argument and reminded
that it had already been decided that, "where article 163 of
the Companies Law is silent, the mental element of an
offence consists of the material violation of the legal
provision committed knowingly and purposefully; this
implies that the accused can justify his behaviour by any
cause excluding his misconduct, while not requiring him,
pursuant to the principle of the presumption of innocence,
to bring forward complete evidence of the justification; it
shall be sufficient if he proves that the justification is
credible."

The manager of a SARL who did not publish the annual
accounts in time is thus presumed to have committed an
offence following the simple observation of the omission,
which constitutes the misconduct. However, this
presumption is not irrebuttable and could be rebutted by the
manager by invoking that he did not act knowingly and
purposefully, thus acting under the influence of a situation
of justification such as constraint, force majeure or
invincible error, which implies the absence of a previous
fault of the manager, and in the case of the constraint and
force majeure, the criterion of irresistibility. By contrast, the
good faith of the manager is irrelevant as a credible
justification.

Declaring that all the accounting records have been given
to a fiduciary and that the fiduciary should have established
the annual accounts and published them is pure allegation
and contradicts the fact that there has never been any
regular book-keeping, preventing the fiduciary from
establishing the annual accounts. Such a declaration does
not constitute evidence that the manager acted under the
influence of a situation of justification.

5 District Court, 1 March 2012, N°968/2012.
8 Court of Appeal, 13 March 2013, N°150/13.

Supreme Court, 4 July 2013

The Offence of Bankruptcy, an Instantaneous Offence —
the Sole Failure to Publish Annual Accounts
Constituting an Offence

On 4 July 2013, the Supreme Court’ confirmed that:

® the bankruptcy offence, constituted by the fact that the
confession of the cessation of payments has not been
made within the legal timeframe, is an instantaneous
offence which is completed as soon as the confession
of the cessation of payments has not been made
during the legal timeframe, except if the accused
invokes and proves that he has a credible justification,
without having to bring forward the complete evidence
of the justification. The only mental element required to
constitute the bankruptcy offence is the simple
"criminal fault" which exists as soon as the act is
committed.

the offence of breaching article 163, 2 of the Companies
Law is committed merely by ascertaining that the de jure
director, acting on a voluntary and informed basis, has not
published the annual accounts required by the law, except
if he invokes and proves that he has a credible justification,
without having to bring forward complete evidence of the
justification. The fact that the director has instructed a third
party to establish and to publish the annual accounts does
not absolve him from his obligation and he is required to
ensure that the third party proceeds to establish and
publish the annual accounts correctly.

7 Supreme Court, 4 July 2013, N°39/2013.
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Court of Appeal, 29 January 2014

Non Application of Article 495-1 of Luxembourg
Commercial Code for not Keeping Regular Accounting
Records and Books and not Publishing the Balance
Sheets — Failure to Declare and to Pay the VAT not
Necessarily Constituting a Gross Negligence —the Fact
not to Protest against VAT Returns, Knowing that the
Taxation Has Been Based on an Incorrect Turnover,
Constituting a Case of Gross Negligence — in Case of
Evidence of Gross Negligence, Presumption of
Responsibility for the whole Shortfall in Assets

Pursuant to article 495-1 of the Luxembourg code of
commerce, when the bankruptcy of a company results in a
shortfall in assets, the court can decide, at the request of
the bankruptcy receiver, that the debt shall be carried, in
whole or in part, with or without joint liability, by the
managers against whom gross negligence has been
established which has contributed to the bankruptcy.

On 8 July 2011, the District Court® determined that,
pursuant to article 495-1 of the Luxembourg code of
commerce, the manager of an SARL acted with gross
negligence by not keeping regular accounting records, not
publishing all required balance sheets and not paying VAT
and social charges for the financial years 1999-2004. This
gross negligence being in direct causal relation with the
bankruptcy, it had necessary led to the opening of
liquidation proceedings. The District Court therefore
decided that the manager should support the whole
shortfall in assets of the Company. The manager launched
an appeal against the decision of the District Court.

The Court of Appeal9 rejected most of the appeal and
confirmed the application of article 495-1 of the
Luxembourg code of commerce. The Court of Appeal
indicated that the fact that the manager had failed to pay
VAT and tax for certain financial years and that he did not
make formal declarations on the official forms to the
Luxembourg direct tax administration, did not constitute in
itself gross negligence pursuant to article 495-1 of the
Luxembourg commercial code if it was involuntary and a
consequence of an adverse evolution of company business.
By contrast, the non-payment of the social and fiscal
charges does constitute gross negligence if it is a

8 District Court, 8 July 2011.
9 Court of Appeal, 29 January 2014, N°38130.

deliberately chosen method of financing. The fact of using
the social and fiscal charges for other purposes (such as
paying other creditors of the company) instead of passing
them on to the Luxembourg direct tax administration must
be considered a diversion of funds for the benefit of the
employer and as a way to provide, unduly, through these
misappropriated funds, a credit to the company.

Furthermore, the fact that the manager did not protest
against the VAT returns issued by the Luxembourg tax
administration, even though he knew that the taxation had
been based on an incorrect turnover for the company, does
also constitute gross negligence which led to the
bankruptcy of the company pursuant to article 495-1 of the
Luxembourg commercial code.

However, the Court of Appeal accepted the request of the
appellant in relation to the accounting records and the
balance sheets, specifying that the failure to keep regular
accounting records or to publish the balance sheets did not
contribute to the company’s bankruptcy.

In relation to the amount of damages owed by the manager,
the Court of Appeal underlines the fact that the bankruptcy
receiver does not have to establish the link between the
misconduct and the shortfall in assets. The manager is
presumed, if the gross negligence has contributed to
bankruptcy, to be responsible for the whole shortfall in
assets, the Judge having a discretionary power of
moderation.

Funds and Investment Management
Court of Appeal, 15 July 2014

No Right of Direct Action by Investor against the
Depositary of a Luxembourg UCITS

On 15 July 2014, the Court of Appeal confirmed earlier
decisions rendered on 4 March 2010 by the Luxembourg
District Court in the context of the Madoff case, by declaring
the claims filed by an investor of a Luxembourg UCITS
SICAV against the depositary bank of such SICAV to be
inadmissible.

The Court of Appeal first ruled against the appealing party's
argument that article 36 of the 2002 Law entitled
shareholders of a UCITS SICAV to directly action the
liability of the depositary bank and excluded the existence
of a direct legal action for the investor against the
depositary bank of the SICAV based on the 2002 Law, both
on a contractual and tort basis. Having reviewed the
parliamentary works of the 2002 Law and Directive
85/611/EC, the Court confirmed in this respect the
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judgement of first instance that decided that where the
investor in a SICAV is only a shareholder of the SICAV, the
investor could only engage the liability of the depositary
bank pursuant to the national law of the investment
company, and more precisely pursuant to the applicable
company law.

The Court of Appeal further declared the claim of the
appealing party to obtain compensation for the damages
indirectly suffered by the investment fund for which it is
acting in its capacity as management company as a result
of the loss in value of the shares it held in the SICAV to be
inadmissible. According to the Court of Appeal, which
confirmed the judgement of first instance, only the person
suffering the damage, i.e. the SICAV itself, can act for the
losses it may have suffered and as a result of which its
shareholders are affected only indirectly. It follows that a
shareholder cannot act for his part in the collective damage
suffered by the SICAV, unless it suffers a prejudice that is
specific, distinct and independent from the prejudice
actually and initially suffered by the SICAV. As this
condition was not fulfilled in the case at hand, the direct
action of the shareholder against the depositary bank of the
SICAV had to be dismissed. Indeed, the Court confirmed
that the main loss alleged by the shareholder, i.e. the
devaluation of its shares, constituted at the same time a
loss of the assets of the SICAV, and this loss is only the
corollary of the damage suffered by the SICAV and can
therefore not be qualified as an individual prejudice of the
shareholder.

The Court of Appeal also declared the claim of the
appealing party, acting in its capacity as management
company, for the loss of profit and interests following a
redemption request that had not been executed by the
SICAV which was put into liquidation in 2009 to be
inadmissible. According to the Court, such damage to the
investor resulting from the blocking of its debt in the
collective proceedings of the debtor does not constitute a
damage distinct from that of the other creditors.

Court of Appeal, 4 December 2013

Obligation and Liability of the Depositary of UCITS
Fund and Management Company

On 4 December 2013, the Court of Appeal confirmed the
judgement rendered on 8 April 2011 by the Luxembourg
District Court in relation to bank transfers operated without
instruction from the management company of a
Luxembourg UCITS FCP by the depositary bank of such
FCP. In the case at hand, the bank transfers were operated

by the depositary both from the accounts opened by the
Luxembourg management company on behalf of the FCP's
sub-funds and also from the account opened by the
management company in its own name and behalf.

In short, the Court of Appeal reaffirmed the following
positions:

B A distinction should be made between:

— the quality of the depositary bank pursuant to
articles 1915 et seq of the Civil Code as regards
the account opened by the management company
in its own name and on its behalf

— the quality of the depositary pursuant to articles 17
et seq of the 2002 Law as regards the safekeeping
of the assets of the FCP. As a depositary pursuant
to the Civil Code, the bank shall have obligation of
result and be obliged to fully reimburse its client
(obligation de restitution de résultat). In such a
case, the sole fact of the non-
execution/performance of its obligation, for
instance failing to return a certain amount of cash
to its client, constitutes misconduct/a wrongful act
that is likely to engage its liability.

B |t constitutes misconduct for a depositary bank of a
UCI to act without instruction from the management
company by:

— transferring, in the first instance, the litigious
amount from the accounts of the FCP to the
unitholders registered in a non-official register of
unitholders held by Dexia for the account of
Clearstream (i.e. central depositary), thus
overdrawing these accounts

— withdrawing and transferring, in the second
instance, to solve the said overdraw not
conventionally agreed between the parties, the
same amount from the account held in its own
name and behalf by the management company.

B The depositary bank which has an obligation to fully
reimburse its client (obligation de restitution de résultat)
is then deemed liable and cannot discharge itself from
its liability (partially or totally as the case may be),
unless it can prove that its obligation to return the
deposited assets was not fulfilled because of a force
majeure event or due to the fact or the fault of its client.
In the case at hand, however, the depositary bank
could not invoke force majeure as the assets deposited
with it were fungible assets (i.e. cash). As a
consequence, the depositary bank sought to hold the
management company liable for not having correctly
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kept the register of unitholders to the extent that there
were differences between the register of unitholders
held by the management company and the register of
unitholders held by Dexia for the account of
Clearstream. In this respect, the Court indicated that
the accurate record keeping and holding of the register
of unitholders as well as the issuance of the certificates
establishing the registration of the unitholders in the
official register of unitholders is and remains, by virtue
of Annex 2 of Directive 2009/65/EC, the obligation of
the management company of the UCI. However, such
official register of unitholders benefits from a rebuttable
presumption of accuracy. This means that the official
register of unitholders kept by the management
company must be considered valid unless the opposite
is proven, which the depositary bank failed to
demonstrate.

Tax

International Legislation
Amendment of the Parent Companies Directive

European Council — Anti-Abuse Clause in the EU
Parent Subsidiary Directive

On 9 December, the European Council approved the
amendment of the Parent Subsidiary Directive (2011/96/EU)
which aims to prevent tax avoidance and aggressive tax
planning by corporate groups.

Article 1 paragraph 2 of the Parent Subsidiary Directive is
removed and replaced by a new paragraph stating that
Member States should not grant the benefit of the Directive
to an arrangement or a series of arrangements which have
been put in place for the sole purpose of obtaining a tax
advantage and are not "genuine" as they do not reflect
economic reality.

Council Directive 2014/107/EU Amending Mandatory
Exchange of Information in the Field of Taxation

European Council — Exchange of Information in the
Field of Taxation

On 9 December, the European Union's Council adopted
Directive 2014/107/EU amending Directive 2011/16/EU
relating to mandatory automatic exchange of information in
the field of taxation. The new directive extends the scope of
the automatic exchange of information to interest, dividends,
gross proceeds from the sale or redemption of financial
assets as well as account balances. This new directive is in
line with the Common Reporting Standard developed by the
OECD. Member States have until 31 December 2015 to
implement this directive and it will apply from 1 January
2016.

Financial Transaction Tax — Update

European Council Meeting 7 November 2014 —
Negotiation Progress on the Financial Tax Transaction
(FTT)

During its meeting of 7 November 2014, the Council
indicated its objective of having an agreement of the 11
Member States in the near future implementing the first
phase of the FTT from 1 January 2016.
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Action 4 of the Action Plan on Base Erosion and Profit
Shifting (BEPS)

Public Discussion Draft on Interest Deductions and
other Financial Payments

On 18 December 2014 the OECD released a public
discussion draft on BEPS action 4 limiting base erosion due
to interest deductions and other financial payments. The
OECD is identifying the best practices to address the BEPS
issues and requests input on a large number of questions
ranging from the nature of the payments that economically
qualify as interest to a potential exemption for small/low risk
entities.

Action 6 of the Action Plan on Base Erosion and Profit
Shifting

Public Discussion Draft on Preventing Treaty Abuse

On 21 November 2014 the OECD released a public
discussion draft on BEPS Action 6 preventing treaty abuse.
The discussion draft addresses the issues related to the
limitation of benefits rule and the treaty entitlement of
collective investment vehicles and non-collective
investment vehicle funds. A revised version of the Action 6
report should be released during the course of 2015.

National Legislation

Automatic Exchange of Information under the Saving
Directive

Bill N°6668

On 25 November 2014, Luxembourg formally adopted a
law amending the Luxembourg laws of 21 June 2005
implementing the Council Directive 2003/48/EC of 3 June
2003 (the EU Savings Directive). The Law puts an end to
the withholding tax regime under the EU Savings Directive
as of 1 January 2015 and implements the automatic
exchange of information as of that date.

Since 1 July 2005, the Directive 2003/48/EC has required
Member States to exchange information automatically
whenever an interest payment is made from one Member
State to an individual or a residual entity established in
another Member State. However, to date, Austria and
Luxembourg have been benefiting from a special regime.
Luxembourg was permitted to apply an optional information
reporting system whereby if a beneficial owner, under the
EU Savings Directive, does not comply with the reporting
procedure, Luxembourg levies a withholding tax on
payments to such a beneficial owner.

As of 1 January, Luxembourg will apply the automatic
exchange of information on savings income, i.e. the paying
agent will have to provide the following information to the
tax authorities of the country where the beneficiary is tax
resident:

B name and address of the beneficial owner
B name and address of the paying agent

B bank account of the beneficial owner or the receivable
triggering the interest

B total amount of interest or similar income received by
the beneficial owner further to disposal, sale or
redemption.

However, despite the amendment of the law of 23
December 2005 through the adoption of the law of 25
November 2014, Luxembourg individual residents receiving
interest payments will remain subject to a 10% withholding
tax.

The Luxembourg Tax Authorities published circular RIUE-
N°4 on 19 January 2015 explaining the major and practical
consequences of adopting the law of 25 November 2014.

Net Wealth Tax Law
Bill N°6706

On 25 November 2014, Luxembourg Parliament adopted
Bill N°6706 amending the Luxembourg net wealth tax Law.

Up to now the unitary value for net wealth tax was
assessed every three years except in specific cases.
However, from 1 January 2015 the unitary value will be
assessed on a yearly basis.

As of 1 January 2015, if the net wealth tax does not exceed
EUR 100, the tax will be paid in one instalment (on 10
November) and no longer on a quarterly basis.

Luxembourg taxpayers can benefit from a reduction of the
net wealth tax burden if they allocate part of their profit to a
specific reserve blocked for a five-year period. As of 1
January 2015, the net wealth tax reduction is limited to the
corporate income tax (reduced by the minimum income tax)
owed by the company for the preceding period instead of
that owed for the same tax year. In this respect net wealth
tax reductions for years 2014 and 2015 will both be
computed based on the corporate income tax due for 2014.

Bill "Paquet D'avenir" — First Part
Bill N°6722

On 19 December 2014, the Luxembourg Parliament
adopted Bill N°6722 amending both the Luxembourg
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Income Tax Law (ITL) and the General Tax Law
(Abgabenordnung - 22 May 1931).

Advance Tax Agreement

As of 19 December 2014, the General Tax Law officially
details the legal basis for advance tax agreement.
According to article 4 of Bill N°6722, the head of the
Luxembourg tax authorities will be able to issue, upon
receipt of written and motivated requests, Advance Tax
Confirmations (ATC) regarding the application of specific
Luxembourg Tax Law provisions.

These ATC cannot result in tax exemption or reduction and
are only valid for a maximum of 5 years.

The Luxembourg Tax Authorities are bound by ATC unless:

m the factual background or the described transactions
are incomplete or inaccurate

B the transactions implemented differ from those
described in the ATC

B the ATC is no longer in line with the Luxembourg

domestic law, European Union law or International law.
ATC regarding corporate tax will be subject to a fixed fee
(between EUR 3,000 and EUR 10,000 depending on the
complexity of the request).

A Grand Ducal Decree issued on 23 December 2014
provides additional details about the applicable procedure
as of 1 January 2015.

An ATC request should at least contain:

B precise identification of the applicants (names,
addresses, tax numbers) as well as all necessary
information on third parties involved and a description
of their respective activities

B adetailed description of the transaction and the
anticipated structure of the group

B a detailed analysis of the tax issues and the anticipated
tax treatment by the applicants

B a confirmation that the description of the facts is
complete and in line with the factual background.

In this respect all ATC requests regarding corporate tax will

be submitted to the ATC Commission (Commission des

Décisions Anticipées — CDA). The CDA harmonises the

application of Tax Law but the tax inspector remains

responsible for granting an ATC.

ATC will be published as anonymous summary sheets in

the annual activity report of the Luxembourg Tax Authorities.

Please note that the fee payable for ATC is not refundable
even if the request is denied or withdrawn.

Transfer Pricing

Bill N°6722 amends article 56 of the Luxembourg ITL on
transfer pricing. This new article defines more clearly in
which cases companies are considered to be related
parties.

According to the article, when a company participating
directly or indirectly in the management, control or capital of
another company, or when the same persons participate
directly or indirectly in the management, control or capital of
two companies and in both cases the companies are
engaged in commercial or financial transactions with
conditions that differ from those that would apply between
independent companies, the profits of such companies
should be determined and taxed based on conditions
agreed between independent companies.

Moreover, Bill N°6722 provides a new paragraph in article
171 of the General Tax Law compelling taxpayers to
provide the Luxembourg Tax Authorities with information
and documentation in order to detail tax treatments for
related parties' transactions.

State Budget Law
Bill N°6720
VAT Amendment

Bill N°6720 amends article 39 of the Luxembourg VAT Law
by increasing VAT rates. As of 1 January 2015 the reduced,
intermediary and standard VAT rates are increased by 2%
i.e. rising respectively to 8%, 14% and 17%.

The 3% super-reduced rate remains but its application is
subject to several modifications:

B services linked to the supply of alcoholic beverages in
restaurants are now subject to a 17% VAT rate

B the super-reduced rate is only applicable to clothing for
children under the age of 14

B VAT rate for construction and renovation work on a
principal residence remains at 3%. However VAT
increases to 17% for construction work on housing for
rent. During a transitional period (until 31 December
2016) the 3% VAT rate may continue to apply if
requested by the individuals before 1 January 2015.

This Bill introduced a new article 15bis providing a definition

of telecommunication services. In fact, as of 1 January

2015 all telecommunications, broadcasting and electronic
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services will always be taxed in the country of the customer
of the service.

Moreover a new claim procedure for VAT refunds is
implemented through this Bill. According to the amended
article 55 of the Luxembourg VAT Law, the tax authorities
will have 4 months to agree or reject a claim for a refund
after it is filed. The Tax Authorities can request further
information from the taxpayer who will have a month to
answer the request. Once the Tax Authorities are provided
with the additional information they have a maximum of two
months to give their decision. If the claim is accepted the
Tax Authorities will have to make the refund within 10 days
to avoid paying default interest to the taxpayer.

Minimum Corporate Income Tax Law

As of 1 January 2015, companies will be subject to EUR
3,210 (including solidarity tax) corporate income tax if their
fixed financial assets, transferable securities, securities on
related parties, bank deposit represent cumulatively at least
90% of their assets and EUR 350,000.

If the total financial assets of a company meet the 90%
criteria but do not exceed EUR 350,000, the company will
be subject to EUR 535 (including solidarity tax). All other
companies not meeting both criteria will be subject to
minimum corporate income tax depending on their total
balance sheet (e.g. EUR 21,400 including solidarity tax for
a total balance sheet of EUR 20,000,000).

Introduction of Temporary Tax “impét d’équilibre budgetaire”

Bill N°6720 introduced a new temporary tax of 0.5% as of 1
January 2015. This tax will be levied:

B on professional and replacement income. The taxable
basis is the total income exceeding the minimum social
wage (calculations subject to some variations based on
each individual situation)

B onincome from capital of residents and non-residents.

The temporary tax benefits from a EUR 25 annual
exemption.

The Luxembourg Tax Authorities published a circular IEBT
1 on 5 February 2015 explaining in greater detail the
calculation of this temporary tax.

Withholding Tax Refund

Bill N°6720 amends article 154 of the Luxembourg ITL and
adds a new paragraph 6a according to which withholding
taxes on dividends will no longer be refundable for loss-
making resident taxpayers. This amendment aims to

eliminate the difference in tax treatment between residents
and non-residents.

Double Tax Treaties

On 1 February 2015, Luxembourg signed a total of 75
Double Tax Treaties (DTT). In addition, negotiations with
other states are under way to either amend the existing
DTT or to adopt a new DTT.

Double Tax Treaty between Luxembourg and Estonia

On 8 December 2014, Estonia approved the new DTT
between Luxembourg and Estonia which will replace the
2006 DTT between Luxembourg and Estonia once in force.

Protocol to Double Tax Treaty between Luxembourg
and Lithuania

On 3 December 2014, Lithuania ratified the amending
protocol to DTT between Luxembourg and Lithuania.

Protocol to Double Tax Treaty between Luxembourg
and Denmark

On 28 December 2014, the protocol to DTT between
Luxembourg and Denmark entered into force.

Protocol to the Double Tax Treaty between
Luxembourg and Italy

On 25 October 2014 the protocol to the DTT between
Luxembourg and Italy on the exchange of information upon
request entered into force.

For additional information on the above DTTs and protocols,
please refer to the June 2013, October 2013, February
2014 and November 2014 editions of our Luxembourg

Legal Update.

Double Tax Treaty between Luxembourg and France
Parliamentary Question N°631 of 16 October 2014

On 16 October, the Luxembourg Parliament submitted a
question to the Ministry of Finance about the current
negotiations on the amendment of the DTT between
Luxembourg and France. The Parliament seeks for the
content of the amendment.

The Ministry of Finance indicated that the amendment,
signed on 5 September 2014 introduced a new paragraph 4
to Article 3 of the DTT between Luxembourg and France,
which determines that the right to tax capital gains realised
upon disposal of real estate companies’ share is now
exclusively allocated to the State where the real estate
assets are located.


http://www.cliffordchance.com/briefings/2013/06/luxembourg_legalupdate-june2013.html
http://www.cliffordchance.com/briefings/2013/10/luxembourg_legalupdate-october2013.html
http://www.cliffordchance.com/briefings/2014/02/luxembourg_legalupdate-february2014.html
http://www.cliffordchance.com/briefings/2014/02/luxembourg_legalupdate-february2014.html
http://www.cliffordchance.com/briefings/2014/11/luxembourg_legalupdate-november2014.html
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Circulars/Regulatory Developments
Low / Free Interest Loan
Grand Ducal Decree 23 December 2014

The Grand Ducal Decree dated 23 December 2014
amends the Grand Ducal Decree of 28 December 1990 on
interest subsidy. As of 2015, the benefit in kind resulting
from a free or low interest loan granted by an employer to
its employee amounts to 1.5% of the amount of the loan
instead of 2% before.

Luxembourg Limited Partnership
Circular L.I.R. N°14/4 of 9 January 2015

On 9 January 2015, the Luxembourg Tax Authorities issued
the circular L.I.R. N°14/4 on the tax treatment of
Luxembourg limited partnership (Société en Commandite
Simple — SCS) and Luxembourg special limited partnership
(Société en Commandite Spéciale — SCSp).

The circular confirms that the SCS and SCSp are tax
transparent and not subject to Luxembourg corporate
income tax. The circular also focuses on the criteria
defining a commercial activity to determine in which case
SCS and SCSp are subject to municipal business tax. SCS
and SCSp will be deemed to have a commercial activity in
two cases:

B when it renders a commercial activity as defined under
article 14 (1) of Luxembourg ITL. According to this
article 14, a commercial activity is rendered on an
independent basis with a permanent intention to make
profit and to participate in the general economic life

B when at least one general partner is a capital company
owning at least 5% of the SCS / SCSp.

The circular outlines through different case law that the

interpretation of these criteria is not unique and that all the

facts and circumstances should be taken into account to
determine the commercial nature of the activity. Moreover,
the circular highlights that the sale of assets in a short time
or possession of significant assets are not enough to
conclude that the companies have a commercial activity.

The circular confirms that SCS and SCSp qualifying as
AlFs under the Luxembourg Law dated 12 July 2013 are
deemed to have no commercial activity under article 14 of
Luxembourg ITL. However, if at least one general partner is
a capital company that owns at least 5% of the SCS / SCSp,
they will then realise a commercial profit and will be subject
to municipal business tax. AlFs established outside of
Luxembourg but managed from Luxembourg are exempt
from Luxembourg business tax.

Foreign Account Tax Compliance (FATCA)

Draft Circular ECHA — N°2 and Draft Circular ECHA —
N°3

On 6 January 2015, the Luxembourg Tax Authorities issued
a draft Circular ECHA — N°2 on FATCA. The circular mostly
translates into French the rules and definitions set out in the
intergovernmental Agreement signed by Luxembourg and
the Unites States of America on 28 March 2014. This
circular describes the legal obligations that Luxembourg
financial institutions must respect to be in line with FATCA.

The draft Circular ECHA — N°3 released on 2 February
2014 focuses on technical aspects of the transfer of
information. In order for the Luxembourg Tax Authorities to
meet their obligations and be able to transfer the
information, processes must be followed by all Luxembourg
reporting entities.

Benefit in Kind Granted by Employer
Circular L.I.R N°104/1 of 20 November 2014

On 20 November 2014 the Luxembourg tax authorities
released a new circular 104/1 establishing flat rate
assessment rules for benefit in kind. The new circular
amends circular 104/1 of 18 February 2009 regarding
benefit in kind linked to company cars.

The circular covers cars owned or leased by an employer
for the benefit of its employee when it is used for
professional business travel but also for private use. In this
case, the company car is considered as a benefit in kind
which can be assessed by two different methods:

B cost price per mile: the benefit in kind amounts to the
number of miles covered for private travel times the
cost price per mile
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m flat rate assessment: the monthly benefit in kind

amounts to 1.5% of the acquisition price of the car.
Contributions to the car’s fixed costs by the employee can
be deducted from the benefit in kind calculated but not
contributions to variable costs (e.g. fuel, maintenance).
Please note that the employee’s contribution to the leasing
costs is considered a contribution to fixed costs (with a
deduction limit of 20% of the leasing cost).

The opportunity given to the employee at the end of the
leasing to purchase the company car also constitutes a
taxable benefit in kind. Following recent Luxembourg
Administrative Court of Appeal decision (N°33654c dated
25 September 2014) it has been decided to cap this benefit
in kind. This new circular explains how to proceed in order
to determine the taxable benefit in kind at the time of the
repurchase:

B Calculation of a theoretical benefit: market value of the
car minus the repurchase option price at the end of the
lease

B Calculation of the capped benefit : global acquisition
price of the car minus benefit in kind already taxed
during the leasing period and potential contribution of
the employee to the acquisition price

B Comparison of the theoretical and capped benefit: the
lower of the two is the amount of benefit in kind subject
to taxation.

New VAT Measures of the State Budget law
Circular L.I.LR. N°773 of 29 December 2014

On 29 December 2014, the Luxembourg Tax Authorities
issued a new Circular L.I.R. N°773 to clarify the
amendment of the VAT law following the State Budget law
for 2015.

Please see above National Legislation — new Budget law.
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