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Impact of the UK Code Reform — One Year On

A year after the overhaul of the UK takeover regime, we have looked
at UK public M&A activity to assess whether the Panel’s objectives
have been met and to see if the deal landscape has altered.

The Panel’'s key objective was to reduce the tactical advantage obtained by bidders and
redress the balance in favour of target companies. There was also a desire to increase
confidentiality surrounding bids and thereby protect against protracted virtual bid periods.

There were, however, significant concerns at the time the new rules were introduced that the
new requirement to identify potential bidders early in the process, together with the ban on
break fees, might adversely impact the attractiveness of the UK market, particularly for
overseas bidders or private equity bidders. Advisers were also conscious that the fixed 28 day
PUSU period might prove too short and inflexible to enable complex bids, particularly hostile
bids, to stand a chance of succeeding.

Steven Fox, public M&A partner




Key Takeaways

UK market remains
attractive to overseas
bidders

— 73% of deals*
involved overseas
bidders The Panel is taking a
Formal sale very robust stance on
processes have all offer-related
been very popular, arrangements,
although only 2 have including in relation to
so far resulted in a break fees on formal
deal on the table sales and by vetting
co-operation
agreements

Impact of
Takeover

PUSU extensions are CO d e There is a sense that
commonplace confidentiality has

showing strong target Refo r m S improved** however
company engagement leak announcements are
' just as prevalent

Siege of the target has Stakebuilding is * Deals of £100m +

been significantly increasingly being used **The FSA reported the

. lowest levels of trading
reduced for deal protection; ahead of takeovers in

irrevocables are also nearly a decade —
being enhanced to Source: FSA Annual

mitigate execution risk Report 2011/12
http://www.fsa.gov.uk/p
ubs/annual/arll-

12/section3.pdf

— on average virtual bid
periods have almost
halved
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Takeover Code Reform —
reminder of the key changes

Before we consider the market data, here is a brief refresher on the Panel's
objectives and key Code changes relating to those objectives:

Panel’s Summary of New Code Provisions
objective

4 ‘Whilst the new rules have settled down

Increase Target to identify all known potential bidders in CIUIte CIUICk|y, prlnCIpaIS and adVISerS
protection for announcement commencing offer period have Certain|y experienced frustration in

[ el EIEElTE. Potential bidders to clarify their position within 28 Certain areas. HOper”y the Pane|'s

protracted days of identification (unless period extended by

;‘gﬁgglsbid” target) - automatic 28 day “put up or shut up” review of the rule Changes later this
gt (PO year will be an opportunitg/ to reflect on
some of these concerns.

Strengthen General prohibition on target agreeing deal
target's position protection measures including break fees and
inducement fees (except following formal sale

process or in favour of white knight after hostile Lee Coney’ pUbIIC M&A partner

firm intention announcement)

Ban on the use of implementation agreements

Increase Disclosure in relation to offer-related advisory fees
transparency and expenses (including those incurred in bid

and improve the financing)

guality of

) Increased disclosure of bid financing
disclosure

arrangements, bidder's plans for target and other
financial information in offer documentation
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Deal Landscape — trends for £200m+ deals

Schemes dominate on high value deals....

Above £100m

Below £100m

B Scheme
B Offer

Cash is king....

Mcash only

Hcash andloan note alternative
cash and shares
sharesonly

Impact of the UK Takeover Code Reform — One Year On

“Schemes of arrangement remain the structure of choice on large deals, despite the
fact that implementation agreements are no longer permitted because of the stamp
duty savings and guaranteed 100% ownership on the scheme becoming effective.”

activity remains

ative to pre
1aiv® il of larger

sed to £24bn

Whilst deal
subdued re
crisis levels, the
deals has inciea
(from £21bn)

e —

—

' e
Five target compaj\fr:)\eles Q)AS;
i
biect to compel :
?gn]a par with the previous

year)”

o —

financial

26 Rule 2.7 “firm intention”
announcements (down
from 33 in the previoys

year)*

*The data is based on higher value deals (E100m+) and the comparative statistics are for the year to 18 September 2012

and the preceding year to 18 September 2011
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Recommended or Hostile? — All deals Inbound investment accounted for 73% of
higher value bids*...

B 91% of firm offers (58 out of a total of 64 firm offers) were recommended at
announcement

B Four offers were hostile throughout the offer period

B Four offers were initially recommended at the time of the Rule 2.7 firm
intention announcement, however, the recommendation was later ZJ:(A’
withdrawn following a higher competing offer bidders

B On one offer the target board sat on the fence providing considerations for —

acceptance or rejection of the offer (Acorn Global Investments offer for Dhir Non-UK

India Investments, December 2011) bidders

Most recommended bids went through

B One recommended bid structured as a scheme was voted down by
shareholders (Ontario Teachers' Pension Plan offer for Goal Soccer, August

2012)

B Glencore/Xstrata is another deal to note — there were clear indications that if
the originally proposed deal had progressed to a vote, it would have been Trade buyers accounted for 80% of higher
blocked by Xstrata shareholders value bids*. ..

4%
Private
investor’s
company

15%
Private
equity

“It is too early to decide whether private equity houses have been put off P2Ps. The
low number of deals and interest in possible public deals are more a factor of the
market generally than an indication that PE houses are no longer interested in

participating. The disclosure of financing terms, especially market flex, remains a
particular concern.”

Impact of the UK Takeover Code Reform — One Year On Clifford Chance 7



Formal sales — our insights

The new process for companies putting themselves up for sale has been popular. Of the 101 target companies which
entered an offer period in the past year, nearly 20% used the formal sale process. However, to date, only two formal
sales have actually resulted in successful deals.

Insights into formal sale process

Using the formal sale process potentially opens the door for a number of
dispensations not available on other Code transactions. All companies have
sought the dispensations allowing anonymity for potential bidders and no
imposition of PUSU deadlines.

Whilst others have sought the dispensation from the break fee prohibition, only
one target company (Cove Energy) was successful in doing so (see pg 9).
Only one company (Lochard Energy) has stated in its formal sale
announcement that it intends to seek the break fee dispensation. Our
experience is that the Panel is reluctant to allow targets to agree break fees;
the Panel requires strong assurances that the highest price has been flushed
out.

Once a company has initiated a formal sale process, this does not ensure
bidder anonymity indefinitely — if the potential bidder's identity is leaked or
there is rumour and speculation, the Panel is likely to require an
announcement confirming that person's interest in the company. An example
of this arose in relation to Cove Energy's formal sale process, where ONGC
Videsh was required to confirm that it, together with GAIL (India), was
participating in the formal sale process.
T A —

—%‘

S
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Formal sale processes — what has happened?

7
Ongoing 10
Terminated

Announcements

B Over 40% of formal sale targets could be said to be in financial difficulty ,
of which 6 have terminated the process and 2 are ongoing

Reminder of dispensations

Provisions / restrictions

Dispensation available?
Naming of bidder in target v
announcement
Automatic PUSU
(for one bidder that
v has participated in
process)
(in exceptional circumstances)

Clifford Chance 8
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Case study - Shell's bid
for Cove Energy

Clifford Chance advised Shell on its high
profile competitive bid for Cove, a company
which put itself up for sale via the new
formal sale process. Due to the size and
nature of the deal, in some ways it was
seen as the first real test of the formal sale
regime

Tim Lewis, public M&A partner

Impact of the UK Takeover Code Reform — One Year On

July 2012

Cove puts itself up for sale — Cove Energy plc, the AIM listed upstream oil and gas company, put
itself up for sale via the formal sale process under the Takeover Code. Cove successfully obtained
dispensations such that any participant in the formal sale process was not required to be publicly identified
and was not subject to the 28 day PUSU.

An even playing field — The participants in the process were required to sign NDAs containing
standstill provisions, designed to ensure an even playing field. In addition to share dealing restrictions,
bidders were prevented from unilaterally contacting local governments where Cove had interests, including
Mozambique. As the approval of the Mozambique government was required, early support of the Cove
board was essential.

Pre-conditional offer — Following intensive discussions with Cove, Shell announced a pre-conditional
possible offer of 195 pence in cash for each Cove share. The making of a firm intention announcement
was conditional upon the approval of the Mozambique government. The Board of Cove noted that it would
expect to recommend Shell's offer at that price and that it would progress matters with Shell to the point
where such an offer could be made.

Publicly competitive situation — Only two days later, the process became publicly competitive. PTT
Exploration and Production Public Company Limited, Thailand's national oil company, announced a pre-
conditional possible offer of 220 pence in cash for each share (a premium of 12.8% to Cove’s bid). Cove
subsequently announced that it was reviewing its recommendation and that the formal sale process was
continuing.

Engagement with Mozambique government — Cove engaged with the Mozambique government
regarding the deal. In April, Cove announced that the government would be imposing a tax charge of
12.5% on the deal.

Firm intention announcement and break fee — After discussions with the Mozambique
government, Shell announced a recommended firm intention to make an offer for Cove at 220 pence per
share. Such announcement confirmed that the Panel had granted a dispensation from Rule 20.1 allowing
Cove to agree a 1% break fee, the first and only of its kind to date. Shortly thereafter, governmental
approval of Shell’s bid was received.

PTTEP follow suit — On the first closing date of Shell's bid, PTTEP decided to re-engage and up its
offer. It announced a recommended cash offer of 240 pence and confirmed that it had also received the
Mozambique government's approval.

Resolution of competitive situation — As the Takeover Code timetable progressed, it became
apparent that a competitive situation was likely to remain on Day 46 and hence it would be necessary for a
resolution process to be established. As the bid parties were unable to agree a process, the Panel ruled in
July that an auction should be conducted publicly. The rules of the auction permitted each bidder to
announce to the market one revised bid per day, such bid being revised by a fixed amount in whole pence
(i.e. no minimum increment bids or by reference to a formula, features which had been seen in other public
auction procedures).

Shell decides to walk away — A few hours before the auction process was due to start, Shell
announced that it would not be increasing its offer nor would it be participating in the public auction. With
PTTEP's higher offer remaining on the table, it was only a matter of time before PTTEP was able to
declare its offer unconditional as to acceptances, which it did on 31 July 2012.

Clifford Chance



Deal protections — the headlines

Strict application by Takeover Panel of ban on
offer-related arrangements

As expected, the Takeover Panel has strictly applied the prohibition on
break fees and offer-related arrangements contained in Rule 21.2, other
than those types of offer-related arrangements specifically permitted by
Rule 21.2(b) (see pelow). In the one case where a break fee was agreed
(Shell's bid for Cove), the Panel was initially reluctant to allow Cove to

agree a break fee even though Cove had put itself into a formal sale
process.

The Panel took @ pragmatic approach in the context of Myriad's offer for

Synchronica, allowing Synchronica to enter into @ security package

comprising @ fixed and floating charge over its assets to secure a short
term loan agreement provided by Myriad to fund Synchronica‘s payroll

costs.

The Panel previously indicated that where a company was in such

serious financial distress that the board was actively seeking an offer to
be made for it, the Panel might grant a dispensation allowing it to enter
into a break fee or work fee. We aré not, however, aware of the Panel

having granted any such dispensation.

Patrick Sarch, public M&A partner

The rise
of
the co-operation agreem
ent

ation a
about half greements w
(o] . ere :
agreementsfhz:,v deals in excess sf”;:ered into in
one or more of tr? generally becom 100m. These
Specifically ie offer-related e the home for
a) non sorp-term'tted by Rule 21a2r; ‘E”gements
-Solicitatio : S :
suppliers; N of employees cuétolrj‘rcl:h >
’ ers and

con ] gre
c) agr::nr;ts, o gulatory or governmental
. ents relati
InCcentive sch Ing to any existi
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offer-related arra
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Stakebuilding

With most traditional deal protection measures on the
panned list, stakebuilding and gathering shareholder
commitments are the main tools available to bidders and

targets.

\We have seen increased focus by bidders on exploring the
benefits and assessing the risks of purchasing target shares
during the course of a bid, and several instances of bidders
agreeing a series of measures with one or moré major
shareholders (for example purchasing part of a
shareholder's stake at the offer price upon announcement,
and securing an irrevocable commitment to accept the offer
in respect of the rest of their holding). This package
effectively provides the shareholder with an upfront
nsweetener" (in terms of a certain partial cash exit) as an
encouragement to give the irrevocable undertaking.

Even though there is more consideration of share buying
since the Code changes, often it does not progress to an
actual market operation. This appears to be due to the
complex web of legal and commercial challenges which

stakebuilding presents.

Im
pact of the UK Takeover Code Reform — One Year On

Irrevocable y nde

importance rtakings

— their evolution and
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Virtual bids — the statistics

57 bidders have been subie‘;\t t’:)up” Average virtual bid period
i i“ r S u i “
the fixed 28 day “put up © = 38 days ;Zeé) rlvate “down tools” regime, formalised in
B e S ” ?de changes, has been invokeq by
pan— tp en la_l bidders wishing to walk away from
. . e . ; er.
Average PUSU period (nMANS 1 g granted PUSU @XITSONS  continsedurny an oo ¥ tore
! i 0 ation - earlj
extensions) = 45 days in relation to approaches madf. l g/ elar'EmerSO” Electric privately downe?jr,;i:)lt: i
S — target companies by 23 potentia Si:tm?n {0 a possible bid for Invensys hOWeveT
s disclilsnee(tjhr:ﬁ':,z rrt:rréour forced Invensys to
DN adt i I
5 il company in June, €rminated with the Us
Outcome as of 18 September 2012 iilaate .
4
Ongoingyvithin
thep %rgbnal Of the 22 targets to which PUSU extensions were granted:
deadline

12 had more than one extension

23
PUSU 2 involved competing bidders?
extensions

granted?

15
Rule 2.7 "firm
intention"
annc'ts within
original PUSU
deadline

2 were still within the extended PUSU timetable as at

18 September 2012

L Includes one instance where the deadline was set aside as the target company entered into administration

2 In relation to 22 target companies as this figure includes PUSU extensions granted to competing bidders
31In relation to the bid for Cable & Wireless Worldwide, Vodafone and Tata Communications were given aligned PUSU deadlines and on the possible offer for Misys, Temenos Group was given a PUSU extension which was aligned to the

PUSU deadline of joint bidders, CVC and ValueAct Capital )
Clifford Chance 12
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There has been one example (SDL's bid for Alterian, November 2011) of a board response announcement including a
statement that, in the event that a PUSU extension was required, the target board would be willing to seek Panel
consent to the extension. Whilst a target company can unilaterally make a statement of this nature, a potential bidder
cannot oblige a target to do so as this would breach the ban on offer-related arrangements.

Outcome of PUSU extension? as Number o
of 18 September 2012 o

Rule 2.7 “firm intention”

Length of aggregate extension v successful outcome?

announcement 12 e
4 - Extensions of 21 days
o . o or less typically

Rule 2.8 “no |nt2ent|on to bid 8 36 resulted in an offer on
announcement 3 the table
Still ongoing within extended 2 9 5 I
PUSU timetable e} |

g 2

>

z
Longest single extension? q

54 days?

0 T T T T T
5% 14 21 27 28 42 56 59 63 70 74 87 171
Extension Days®

Shortest single extension?
1 business day

Rule 2.8 "no intention to bid" announcement
B Rule 2.7 "firm intention" announcement

1 Includes companies which entered into an offer period prior to 19 September 2011

2Includes one instance where the PUSU was set aside as the target entered into administration and one where the PUSU was set aside on announcement of an asset sale
3 STE (Clean Recycling & Energy) agreed a 54 day extension in relation to Spara Acquisition's possible offer, followed by a 45 day extension

4 This number relates to business days

5 Calendar days unless stated otherwise
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Bid financing - our insights

An analysis of the financing sources in relation to the Rule 2.7 “firm
intention” announcements of cash offers in the year to 18 September

2012 reveals:

7%
third palny debt

7%
shareholder loan ___——

40%
combination of
third party debt

13% and other
equity financing financing sources

33%
available cash
resources

Impact of the UK Takeover Code Reform — One Year On

Whilst debt financing is still being used,
particularly to fund larger deals, many
bidders are using available cash

resources either alone or in combination
with equity financing and shareholder
loans.

Features of third party debt emerging from these deals
include:

B dispensation from disclosing market flex terms until offer or
scheme document posted

B |etters of credit used in several deals, a form of financing not
often seen in the UK public M&A sphere and which may permit
less disclosure as the target shareholders are exposed to the
issuing bank’s credit, rather than the bidder’s. This structure
may potentially give corporate bidders an advantage

B a good proportion of deals were funded using short term or
interim facilities, with a view to refinancing shortly after
completion of the bid

Clifford Chance
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Recent Deals and Contacts

Our high-profile UK Public M&A experience in 2012 to date includes advising:

B Royal Dutch Shell on its proposed £1.12 billion takeover of Africa-focused Cove Energy
B International Power in connection with the £6.4 billion recommended cash offer by GDF SUEZ, to acquire the 30% stake not already

owned by it

B Dominion Petroleum in relation to its £139 million takeover by Ophir Energy

B LCH.Clearnet Group on the recommended cash offer by London Stock Exchange Group to acquire a majority stake in LCH.Clearnet
(valuing it at €813 million)

B Motorola Solutions on its £129.3 million takeover of Psion
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Senior Associate
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SS&C Technologies Holdings on its £575 million (US$900 million) takeover of GlobeOp Financial Services

Steven Fox

Partner
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E: steven.fox
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Senior Associate
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Partner
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Lawyer
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This publication is not intended to be comprehensive or to provide legal advice. For more information, speak to your usual Clifford Chance contact or one of the contacts above.

Data has been compiled from public sources for deals announced up to and including 18 September 2012.
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Global M&A Toolkit

Clifford Chance Global M&A Toolkit

The essential interactive resource for anyone involved in M&A
transactions.

The Clifford Chance Global M&A Toolkit comprises a growing
By, BRI e collection of web-based transaction tools and in-depth analysis of
Global M&A Toolkit " e i S the most important market and regulatory developments in M&A

(OO e e i s oot o WA regimes across the globe.

Global M&A Trends Cross Border Acquisition Guide Topical M&A Videos

Simple and effective. Available 24/7. Easy to access.

Visit: www.cliffordchance.com/GlobalM&AToolkit

Cross-border M&A: Perspectives on a changing world

Clifford Chance's Cross-border M&A: Perspectives on a changing world is a major multi-regional survey into how
large companies view the opportunities and risks to cross-border M&A. It reveals that emerging, high-growth markets
are the key focus for future growth and that companies are looking to navigate integration and deal execution risk
through use of alternative deal structures

Available through the Global M&A Toolkit at www.cliffordchance.com/GlobalM&AToolkit
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