Briefing April 2012

EBA consults on governance guidelines

The European Banking Authority (EBA) is developing guidelines setting out the
criteria and processes that credit institutions and competent authorities should
respect when assessing the suitability of members of the management body (in
both its management and supervisory functions) and key function holders of a
credit institution and including measures applicable to cases where such per-
sons are not suitable for the position concerned.

Background

Article 16 of Regulation (EU) No 1093/2010 empowers EBA to issue guidelines and recommendations addressed to
competent authorities or financial institutions with a view to establishing consistent, efficient and effective supervi-
sory practices within the European System of Financial Supervision (ESFS), and to ensuring the common, uniform
and consistent application of the law of the European Union. On the basis of this delegated power, the EBA has just
published a consultation paper on draft guidelines for assessing the suitability of members of the management
body and key function holders of a credit institution (EBA/CP/2013/03).

EBA refers to Articles 11 and 22 para. 1 of Directive 2006/48/EC (CRD) (Articles 13 and 73 in the Commission proposal of
CRD IV, COM(2011) 453 final) (draft CRD IV) as the rational for its guidelines. Pur-

suant to these provisions (i) an institution may only be authorized if it is run by at least .

two persons of sufficiently good repute and with sufficient relevant experience and (ii) Key ISSuUes
competent authorities shall require that every credit institution have robust governance

arrangements in place. B Responsibilities and com-
petent parties for assess-
ing suitability

EBA does not see its mandate limited by the current wording of the CRD. Instead, it
refers to both the deficiencies found during the financial crisis on the one hand and to .
the proposed amendments to CRD by the draft CRD IV on the other hand to justify the B Assessment by credit

broader scope of the draft guidelines. institutions
B Assessment by supervi-

The same regulation that empowers EBA to issue guidelines also requests competent sors

authorities and financial institutions to make every effort to comply with such guidelines.
Competent authorities need to confirm compliance or explain non-compliance issue
within two months of the issuance of a guideline or recommendation.

Management body / key function holders

B Management body: Governing body of a credit institution, comprising the management and supervisory functions,
which has the ultimate decision-making authority and is empowered to set the institutions strategy, objectives and
overall direction.

B Key function holders: Employees outside of the Management body whose positions give them significant influence
over the direction of the credit institution. These could include, e.g. senior managers, heads of internal control func-
tions, heads of a significant branch or of a subsidiary.
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Consultation topics

While interested parties are invited to
comment on all matters of the draft
guidelines, the consultation paper
only contains two specific questions:

B one referring to the scope of the
principle of proportionality and
B one on the assessment of credit
institutions' policies for key func-
tion holders by competent author-
ities.
Responsibilities and com-
petent parties for assess-
ing suitability
The guidelines are addressed to both
competent authorities and credit insti-
tutions. Whereas both are requested
to assess the suitability of the mem-
bers of a management body at differ-
ent points in time, credit institutions
have a primary responsibility for the
initial and ongoing assessment. In
addition, only credit institutions are
obliged to assess the suitability of key
function holders in line with the policy
on the nomination and succession of
individuals with key functions.

Assessment by
credit institutions

Assessment pursuant to de-
fined criteria

Credit institutions should assess the
suitability of members of the man-
agement body taking into account the
reputation, experience and govern-
ance criteria (see section on assess-
ment criteria below) as well as the
EBA’s Guidelines on Internal Govern-
ance, on the composition and func-
tioning of the management body,
pursuant to which policies should be
in place for selecting, monitoring and
planning the succession of the mem-
bers of the management body.

Credit institutions need furthermore to
assess the suitability of key function
holders.

Point in time for the assess-
ment

The assessment of the suitability of
management body members should
be made whenever possible prior to
appointment or latest immediately
thereafter. Re-assessments in con-
nection with certain events (such as
e.g. the extension of the mandate)
may be necessary to verify the con-
tinuing suitability.

As far as key function holders are
concerned, their assessment should
be carried out prior to appointment.

Assessment of the board as a
whole

When assessing the suitability of
each of the members of a manage-
ment body, credit institutions should
also take into account the suitability of
the management body as a whole.
The fact that there are weaknesses in
the composition does not necessarily
mean that the individual members are
themselves not suitable.

Documentation

The assessment and its results
should be properly documented.

Policies on suitability

Credit institutions should have poli-
cies in place for selecting and assess-
ing the suitability of members of the
management body and for assessing
the suitability of key function holders.

The policies for the management
body must set forth, at least:

B cases where a re-assessment
should be performed and mea-
sures to identify such cases;

B responsibility for performing the
suitability assessment;

B competencies and skills leading
to the assumption of expertise;

B internal procedure for the as-
sessment of the suitability;

B information / evidence that can-
didates / members of the man-
agement body should provide for
an assessment; and

m if the person is to be appointed
by the shareholders, the meas-
ures taken to ensure that share-
holders are informed about the
requirements for the position and
the relevant profile of persons be-
fore they are appointed.

The policies for the key function
holders should forth, at least

B the positions for which a suitabil-
ity assessment is required;

B who is responsible for performing
the suitability assessment; and

m the criteria for reputation and
experience required for the spe-
cific position.

Corrective measures by institu-
tions

The lack of suitability may have the
following consequences: either the
unsuitable person may not be ap-
pointed or the institute has to take
appropriate measures to ensure the
future suitability.

B Lack of suitability of a person to
be appointed as a member of the
management body in its man-
agement function > No ap-
pointment

B Lack of suitability of a person to
be appointed as a member of the
management body in its super-
visory function - No appoint-
ment or appropriate measures
to ensure the person’s future
suitability

B Loss of suitability (as per reas-
sessment) of a member or of the
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management body as a whole >
Appropriate measures to rec-
tify the situation and inform
the competent authority ac-
cordingly

B Lack of suitability of a person to
be appointed as a key function
holder - Appropriate meas-
ures

Assessment by
supervisors

Notification procedure in place

Competent authorities should estab-
lish a natification procedure applicable
to appointments and re-appointments
of a member of a management body.
The authorities decide, whether such
notifications take the form of an appli-
cation or may be simply a notification
made prior to or even after the ap-
pointment.

Information for assessment

At the request of the competent au-
thorities, credit institutions must pro-
vide accurate information necessary
for the assessment of the suitability of
the members of a management body.
Both the credit institution and the
member of the management body
concerned are responsible for the
verification of the accuracy of the
documentation.

Termination of appointment

Credit institutions should notify the
competent authority when the ap-
pointment of a member of a man-
agement body is terminated. This
notification should also include the
reasons for termination.

Assessment process

The process applicable to the as-
sessment of the suitability of mem-
bers of a management body should
be publicly available.

The processes applicable for the
initial assessment and for the re-
assessment and the processes appli-
cable to members of the management
body in its management function and
in its supervisory function must not be
the same.

Assessment technique

When assessing the suitability, the
competent authorities are not limited
to the information provided but can
ask for further evidence of reputation
or experience and use interviews as a
possibility of gaining the information.
Assessment criteria may be weighted
differently from case to case, taking
into account applicable laws as well
the specific policies and procedures
of the institution.

While suitability assessments from
other EEA authorities may be taken
into account, local authorities must
consider developments which may be
relevant for its own assessment.

At the end of the assessment, which
should be completed in good time, the
credit institution should be informed of
the results.

Competent authorities may also (but
must not) assess the suitability of key
function holders. In this case, the
applicable processes and criteria are
to be disclosed.

Corrective measures by author-
ities

If a competent authority considers a
person to be unsuitable, it should
request the credit institution to either
not appoint or dismiss the person or
to take appropriate measures to en-
sure future suitability. Furthermore,
the authorities can also take correc-
tive measures themselves, if the
credit institutions do not react appro-
priately. Lack of good repute cannot

be cured and always leads to non-
appointment / replacement.

General Assessment Cri-
teria

Fit: Proportional

The experience required from the
members of a management body and
key function holders should take into
account the nature, scale and com-
plexity of the business as well as the
responsibilities of the position con-
cerned. Although all members of a
management body need to show a
certain degree of experience, the
requirements differ as so do the re-
spective tasks and responsibilities.

Proper: Constant

Members of a management body and
key function holders should in any
event be of good repute, regardless of
the nature, scale and complexity of
the business of the credit institution.

Specific Assessment Cri-
teria

Reputation criteria

A person should be considered to be
of good repute if there is no evidence
or reason to suggest otherwise but
should not be considered to be of
good repute if the personal or busi-
ness conduct gives rise to any mate-
rial doubt about the ability to ensure a
sound and prudent management of a
credit institution.

EBA clarifies that all relevant informa-
tion needs to be taken into account
when assessing good repute and sets
forth a long catalogue of issues to
which particular attention must be
paid. These include, inter alia, admin-
istrative or criminal records, circum-
stances for (potential) offences and
measures against them, accumulation
of smaller incidents, conviction or
indictment of criminal offence, lack of



4 EBA Consultation on governance guidelines

transparency / cooperation towards
authorities, refusal (or termination or
expulsion) of any registration, authori-
sation, membership or license to carry
out a trade, business or profession,
poor business performance, etc.

Experience criteria

The experience required will depend
first of all on the nature, size and
complexity of the business of the
credit institution and the position at
stake.

Both the theoretical experience
gained through education and training
as well as the managerial experience
gained in previous occupations, tak-
ing into account the skills and knowl-
edge acquired and demonstrated by
the professional conduct of the mem-
ber are to be reviewed in the course
of the assessment.

A person to be appointed as a mem-
ber of the management body in its
management function should have
served long enough in one manage-
ment position (temporary functions
should usually not be sufficient) and
gained sufficient experience in a
management position in a credit insti-
tution or similar firm. Particular atten-
tion is to be given to the length of
service, the nature and complexity of
the institution where the position was
held, the scope of competencies,

decision making powers, and respon-
sibilities and the number of subordi-
nates.

The requirements for the appointment
as a member of the management
body in its supervisory function are
not so tight: in this case, one should
have sufficient experience to provide
constructive challenge in relation to
the management decisions. Such
experience may be gained from
managerial, academic, administrative
or other relevant activities and both in
or outside financial institutions.

When assessing the education, au-
thorities should take into particular
consideration the level and profile of
the education and whether it relates
to banking and financial services or
other relevant areas. Education in the
areas of banking and finance, eco-
nomics, law, administration, regula-
tion and quantitative methods can in
general be considered to be related to
banking and financial services.

Furthermore, for the assessment of
the overall experience authorities
must look at the knowledge and ex-
perience in financial markets, regula-
tory framework and requirements and
management of credit institutions
(with all its aspects).

In addition to the experience criteria,
authorities may also want to assess

(but are not obliged to do it) whether a

(potential) member has sufficient (soft)
skills for the position, such as deci-

siveness, strategic vision, leadership,

independence of mind, etc.

Governance criteria

In addition to reputation and experi-
ence, authorities also assess govern-
ance related criteria, such as conflicts
of interest, ability to commit sufficient
time, overall composition of the board,
collective knowledge and expertise
and ability to perform their tasks with-
out undue influence.

EBA gives the issue of independence
a great deal of attention and lists a
number of situations to be considered
when assessing the independence of
a member: positions held in the credit
institution or other firms; relationships
with the members of the management
body in their management function, in
the same credit institution, in its par-
ent company or subsidiaries and
relationships with the controlling
shareholders of the same credit insti-
tutions, with its parent institution and
subsidiaries.

Next Steps

Interested parties are invited to sub-
mit any comments until 18 July 2012.
The responses will be disclosed the-
reafter.

This publication does not necessarily deal with every important topic or cover every aspect
of the topics with which it deals. It is not designed to provide legal or other advice. If you
would like to know more about the subjects covered in this publication or our services,
please contact the authors or your usual contact at Clifford Chance.

www.cliffordchance.com

© Clifford Chance 2012

Clifford Chance, Mainzer LandstraRRe 46, 60325 Frankfurt am Main, Germany

Clifford Chance Partnerschaftsgesellschaft von Rechtsanwalten, Wirtschaftspriifern,
Steuerberatern und Solicitors -

Sitz: Frankfurt am Main - AG Frankfurt am Main PR 1000
Further information on Clifford Chance Partnerschaftsgesellschaft, in particular with regard
to the details to be provided pursuant to section 2,3 DL-InfoV, can be obtained at

www.cliffordchance.com

Abu Dhabi m Amsterdam m Bangkok m Barcelona m Beijing m Brussels m Bucharest m Casablanca m Doha m Dubai m Disseldorf m Frankfurt m Hong Kong m Istanbul m Kyiv m London m
Luxembourg m Madrid m Milan m Moscow m Munich m New York m Paris m Perth m Prague m Riyadh* m Rome m S&o Paulo m Shanghai m Singapore m Sydney m Tokyo m Warsaw m Wash-

ington, D.C.

*Clifford Chance has a co-operation agreement with Al-Jadaan & Partners Law Firm in Riyadh.

#1505091



