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Hong Kong collusion investigation closed on 'administrative' grounds
On 18 November 2011, Hong Kong's Office of the Telecommunications Authority (OFTA) issued a decision, concluding that it would not investigate suspected collusion in the mobile telecoms sector1. The decision comes at a time when regulators in other jurisdictions are increasing their focus on enforcement against cartels and raises important issues as to OFTA's current enforcement policy and priorities under Hong Kong's sector specific telecoms competition rules. The decision also has implications for the current debate taking place in the Legislative Council (Legco), where a Bills Committee has been established to consider the Government's proposal to enact a general competition law. 
Overview

In April 2008, OFTA received a whistle-blower complaint of possible collusion by mobile telephone companies in Hong Kong in interconnection negotiations with a fixed network operator. In response to the tip-off, OFTA wrote to the mobile operators advising them that they were under investigation (in itself, a surprising first step in a cartel investigation).  

It seems OFTA then took very little action to investigate for over three years. The investigation was closed at one point (without reasons given), then reopened on the basis of a complaint of even broader collusion, and eventually OFTA published the decision on 18 November 2011 stating that it would not commence an investigation for 'administrative' reasons.  

To anyone familiar with international best practice in cartel investigations, the decision is nothing short of extra-ordinary. It raises questions as to OFTA's enforcement priorities and rationale for regulatory action and 'administrative' (whatever that means) forbearance in competition law investigations. It also creates uncertainty as to how OFTA will handle future competition law complaints. 

The decision may also raise alarm bells as the Bills Committee remains at logger-heads with the Government over the proposed general completion law. Numerous concerns have been raised, including about the vague and unnecessarily EU centric language in the law that the Government is seeking to introduce and whether the Commission will shy away from investigating hard cases in favour of going after easier targets such as the SMEs. The Government has maintained in response to this criticism that the Competition Commission to be established after the law is enacted will introduce clear guidelines and enforce the law responsibly.
This most recent decision, following a spate of decisions by OFTA which are difficult to rationalize on economic grounds, potentially deals a blow to the Government as its embattled Competition Bill continues to attract criticism in the Bills Committee. The timing is not ideal as the Bill is due to go to a vote in Legco mid next year and will automatically lapse if the Government cannot get it through by the end of June.

Background

Hong Kong has perhaps the most competitive telecoms industries in the world and has, until recently, been touted as one of the greatest telecoms liberalization success stories of the 20th Century. 

The local network market was first opened up to competition in 1995. At that stage, four operators were given fixed-carrier status and granted licenses that required them to build competing network infrastructure. The Government's liberalisation policy has always preferred market drive telecoms arrangements. Consistent with this, in the initial stage of liberalization, OFTA encouraged the incumbent's interconnection with the new carriers to be negotiated, but ended up imposing ex ante interconnection obligations later in 1995 to force market opening. For similar reasons, OFTA also initially imposed network-sharing obligations in certain circumstances (what was referred to as mandatory "Type II" interconnection), but with the intention to sunset this at an appropriate point in the future.  

The fixed carriers were successful in giving effect to their network build obligations and Hong Kong is now in the privileged position of having the highest level of fixed network facilities competition in the world. In 1998 the external telecommunications market was also liberalized when the Government negotiated the early surrender of the incumbent's franchise. In January 2005, the decision was then made to remove the presumption of dominance that had, until then, been imposed on the incumbent fixed network operator. This was followed by the withdrawal of the mandatory Type II interconnection policy at the end of June 2008.  

The statistics are impressive and are often quoted by the Government.
 As at April 2011, there were 16 companies licensed to provide local fixed carrier services on a competitive basis, with no pre-set limit on the number of licences issued. Some 86 percent of residential households are able to enjoy a choice of at least two fixed networks.
 There are over 4.2 million exchange lines with telephone density of 103 lines per 100 households.
 There are about 2.14 million registered customers using broadband with speeds up to 1,000 Mbps and in the residential market 83 percent of households are using broadband services, giving Hong Kong one of the highest broadband penetration rates in the world. There are 131 licensees authorized to provide external telecommunications services. There are 40 licensees permitted to operate either external cable or non-cable based facilities for the provision of those external telecommunications services. The mobile sector also has vibrant competition, with 5 major mobile operators and 13.71 million subscribers (193 percent penetration), of which 5.72 million are 3G/3.5G service customers.
 

One of the most significant milestones in the liberalization process was the decision by the TA in April 2007, following some years of consultations, to deregulate fixed to mobile interconnection.
 For almost 20 years prior to this point in time, Hong Kong had operated under an ex ante regulated interconnection regime that mandated 'mobile party network pays' (MPNP). Other jurisdictions around the world, such as Europe and the UK, are dependent on ex ante intervention to regulate interconnection markets. However, OFTA concluded that the unparalleled level of competition in Hong Kong's telecoms markets allowed the regulatory guidance in favour of MPNP to be withdrawn, to allow the market to settle on going forward fixed to mobile interconnection structures and rates.  

The deregulation was subject to a two year transition period, in which the fixed and mobile operators were to negotiate replacement arrangements. It was during this transition period that PCCW, a fixed network operator that was trying to negotiate with the mobile operators, went to OFTA raising concerns about possible mobile operator collusion in interconnection negotiations. 

OFTA has issued only one other decision on possible collusion since competition law was introduced to the sector in 1995.
 The decision was released in January 2000, in response to a complaint of simultaneous price changes by the mobile operators.
 OFTA found that there had been an agreement that had the purpose or effect of substantially restricting competition. However, it decided to limit enforcement action to a written warning, rather than any heavier sanction, but cautioned the mobile operators to ensure they complied with the competition law provisions going forward.  

The collusion complaint

OFTA's 18 November 2011, at paragraph 1, suggests that a complaint was made as early as April 2008, in respect of possible mobile operator collusion against HKBN (a fixed network operator) concerning negotiations over fixed mobile interconnection. The decision states that OFTA commenced an investigation at that point in time.  

That was a crucial time for the industry from a competition law perspective, as it fell in the middle of the transition period that OFTA had set for deregulation of fixed mobile interconnection. The fixed operators were then seeking to negotiate with the mobile operators and OFTA had assumed, when making the decision to deregulate, that the level of competition that had developed could successfully drive those negotiations. Any suggestion of mobile operator collusion in this process should have been an issue of serious concern to OFTA as it had the potential to undermined the Government's policy objective of deregulation, depriving consumers of the benefits that were expected to flow from the increased influence of market forces in the industry. 

It is not clear from the decision what then became of the investigation. Paragraph 1 simply states that the Telecommunications Authority came to the view on 2 April 2009 that there was insufficient evidence to establish collusion and that the investigation was then closed. Rather surprisingly, and quite inconsistent with OFTA's usual practice when competition investigations are closed, there was no mention of the closure of the investigation on OFTA's website at the time and no written decision appears to have been released, either then or subsequently. It is noted that OFTA subsequently (in early June 2010) issued determinations regulating the fixed mobile interconnection arrangement between HKBN and the mobile operators because they had been unable to reach a negotiated solution. There has been no apparent reconciliation of the decision to regulate with the decision to close the investigation into possible mobile operator collusion against HKBN. 

It appears that OFTA reopened the collusion investigation in December 2009 after a further request from PCCW. The renewed complaint alleged "that the MNOs had been colluding on a broad range of regulatory and commercial matters, including FMIC, from at least 2002, and that the MNOs went into the FMC consultations and transitional period with a coordinated position on FMIC interconnection matters".
 

The decision that has now been released states that an investigation will not be opened, on 'administrative' grounds.  

When one looks at the rationale for not commencing an investigation, it raises fundamental questions as to OFTA's investigation practices and procedures for cartel investigations. 

Reason 1: the mobile operators did not appear to continue engaging in the allegedly collusive activities after they had been notified by OFTA on 30 April 2008 that a complaint had been made.
 

It would appear that the first step OFTA took after PCCW lodged the complaint of possible collusion was to immediately write and alert the suspected cartel that a complaint had been made. Most competition authorities would, at the point, have given consideration to a dawn raid or other similar action to secure and prevent the loss of necessary evidence. The decision does not explain whether OFTA considered such steps and, if so, why they were not taken. 

It would come as no surprise to most competition authorities that the conduct ceased when OFTA sent its letter. The mobile operators must have appreciated, whether they disputed the complaint or not, that cartel conduct, if established following an investigation, would constitute a serious hard core competition law infringement.  

However, it is not clear why OFTA would have considered the fact that the meetings might have stopped an answer to the complaint. The allegation was one that they had agreed a joint position to adopt against the fixed operators in negotiations over fixed mobile interconnection deregulation. The transition period for this had commenced in April 2007 and even if the mobile operators did stop meeting when they received OFTA's letter of 30 April 2008, there was still a year to run in that transition period and there had, at that point, been no successfully concluded negotiations (as OFTA subsequently noted in a Statement issued in May 2008). Despite this, there is nothing in the decision to suggest OFTA took steps to ascertain whether the mobile operators were, in fact, adopting a collective position in those negotiations. 

Reason 2: although the evidence that had been provided by the whistle-blower demonstrated broad-ranging information exchanges between the mobile operators over a considerable number of years, including in relation to interconnection, the precise extent and nature of those discussions was not apparent from the evidence before the TA.
 

It is not apparent on the face of the decision why OFTA did not use the extensive investigative powers it has to obtain any further evidence it thought was required. These powers include the ability to conduct dawn raids, to compel the production of evidence, etc. The decision does not even suggest that relevant people were interviewed, either on the whistle-blower side or within the mobile operator companies. The collection of relevant evidence would, in cartel investigations in most other jurisdictions, be one of the first steps the regulator would take. 

Reason 3: the complaint is largely 'historic' given the time that has elapsed since it was raised with OFTA.
 

It is not apparent from the decision why, for over three years, it would seem that very little action was taken to investigate. 

There is also (as noted above) nothing on the face of the decision that suggests OFTA has given consideration to the impact alleged collusion could have had on the fixed mobile deregulation process that was taking place at the time. This is surprising given the importance of the deregulation process to the Government's policy objective of developing the world's first truly market-driven telecommunications industry.  

On the facts apparent from the decision, one could be forgiven for concluding that a decision was taken not to investigated and that the matter was left gathering dust for over three years so that it could then be dismissed as 'historic'. This is not desirable administrative practice, could be repeated whenever OFTA does not want to investigate an issue, regardless of the facts, and calls into question OFTA's understanding of, and commitment to, competition law enforcement. Such conduct must also raise serious questions as to the Government's proposal to maintain concurrent jurisdiction for OFTA under the general competition law. 

Reason 4: the issue of information exchange between competitors is novel to the industry and not something OFTA had previously considered.
  

This reason appears to ignore the underlying basis of the complaint. It was not alleged that the mobile operators had been sharing information. The complaint was that they had engaged in a coordinated strategy to boycott fixed operators in the negotiation of fixed to mobile interconnection charges in an intensely important period in which OFTA was deregulating fixed mobile interconnection so market forces could drive settlement of going-forward replacement arrangements.  

Paragraph 16 of the decision acknowledges that the complaint was not framed in terms of information exchange. However, there is no clear reason why OFTA has concluded it will move to an industry consultation on information exchange rather than investigating the matter of collusion that had been the basis of the complaint. It is difficult to see how a consultation on information sharing touches on this issue or could address or remedy the effects of collusion if it was, in fact, occurring.  

The decision is also silent as to the fact that OFTA had previously investigated potential information exchange by the mobile operators in the 2000 collusion investigation, and had gone so far as to issue a written warning to them in that investigation. In fact, the 2000 collusion decision is not even referenced in this decision. This is all the more surprising because both matters involve allegations of mobile operator collusion. 

Finally, it is not clear why OFTA says the issue of information exchange in the context of the competition provision is novel to the telecoms industry in Hong Kong
 or that the first time the issue was brought up was when the Government released draft guidelines in May 2011 in the context of the debate on the general competition law.
 Information sharing was specifically raised in the draft 2004 guidelines which OFTA put out to industry consultation on 28 February 2004 (paras 5.16-5.19). The 2004 draft Guidelines also addressed trade associations (paras 5.20-5,23). The most recent Competition Guidelines were released in December 2010, after further consultations, including in relation to a revised draft of the Guidelines issued in 2007. It is not apparent why, in the face of this, a further industry consultation is required or being commenced. This does not appear to be an efficient use of the regulator's resources and may impose unnecessary costs on the industry and, potentially, consumers. 

Concluding remarks

This decision highlights some important and pressing issues for Hong Kong.  

Hong Kong needs predictability and a high level of competition law expertise in the enforcement of competition law in its telecoms markets, to ensure Hong Kong can maintain a world leading telecoms sector. 

In recent years, the Competition Affairs Branch within OFTA was disbanded and a Competition Unit was established which was subordinated to OFTA's Regulatory Affairs Branch. This move was surprising given the state of competition and steps that were being taken at the time to remove the last vestiges of regulation to have the world's first fully liberalised, and truly market driven, telecoms industry. This deregulation process necessarily required a move to a higher reliance on ex post competition law enforcement.  
One would have expected to see the Competition Affairs Branch moving to centre stage as oversight of Hong Kong's intensely competitive telecoms markets increased in importance. Instead, it was demoted to a Unit within the Regulatory Affairs Branch. It is not clear how much influence the new Competition Unit has in competition law decisions given that it now falls within the purview of, and reports to, the Regulatory Affairs Branch. 

This point is of even broader significance as Hong Kong is in the process of merging the telecoms and broadcasting regulators into a new Communications Authority. It is not clear what steps are being taken to capacity build the necessary expertise or whether the Competition Unit will continue to be subordinated to the Regulatory Affairs Branch in the new Communications Authority. 
This decision also brings into stark contrast the challenges that Hong Kong faces trying to build capacity to administer a general competition law if the Government is successful in its proposal currently before Legco. A question that has been repeatedly raised in the Legco debates is who it is proposed would staff the Competition Commission. Concerns have been raised in this context as to whether a small market such as Hong Kong will have sufficient expertise to maintain the Government's current proposal that the sector specific competition regulators also be retained, sharing concurrent jurisdiction with the new Competition Commission. This most recent decision from OFTA may do little to allay the concerns that have to date been expressed on this front.
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� T36/08, 'PCCW-HKT Telephone Limited Request that the Telecommunications Authority investigate suspected collusive conduct of mobile network operators'.


� See, for example, the Government Fact Sheet on Telecommunications, most recently revised in June 2011 and available at �HYPERLINK "http://inform.cliffordchance.com/ve/ZZ31VjjB728126ZkZ90/stype=click/OID=31111227521606/VT=1" \\t "W_31111227521606"��www.gov.hk/en/about/abouthk/factsheets/docs/telecommunications.pdf�.





� As at March 2010.





� As at February 2011.





� As at February 2011.





� See the TA's Statement ST-03/2007 dated 27 April 2007, 'Deregulation for Fixed-Mobile Convergence'. 


 


� The competition rules were initially contained in individual licensee's licenses, but were given statutory force in 2000 when they were incorporated into the Telecommunications Ordinance as sections 7K, 7L and 7N.





� T2/00, 'Report on the Investigation by the Telecommunications Authority into the Simultaneous Price Changes of Mobile Telephone Operators'.





� Paragraph 2 of the decision.





� Paragraph 20 of the decision.





� Paragraph 14 of the decision.
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� Paragraph 9 of the decision.








	
	       



