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Executive summary

4OTC derivatives reforms - Impact on cross-border business

The OTC derivatives reforms involve a 

significant change in regulation, covering both 

the regulation of legal entities (entity regulation) 

and the process for entering into and performing 

individual OTC derivative transactions 

(transactional regulation).

However, OTC derivative reforms that are 

consistent and coherent within a single 

jurisdiction can have adverse market impact 

when they apply to cross-border transactions, 

even where the different jurisdictions involved 

have (apparently) similar rules. 

The reforms risk creating:

■ Incompatible/conflicting regulatory 

obligations;

■ Unacceptable regulatory impact on 

clients/counterparties;

■ Excessively burdensome duplicative 

regulation;

■ Self-defeating regulatory duplication;

■ Regulatory distortion of competition.

This is likely to:

■ Reduce banks‟ ability to centralise their risk 

management in single entities;

■ Increase the costs to clients/counterparties; 

■ Reduce client choice and competition;

■ Distort market behaviour and create new 

risks to financial stability.

Particular concerns arise as a result of:

■ The possibility that two parties to a transaction are 

required to trade in different venues, clear on different 

CCPs or report to different trade repositories.

■ Requirements for non-US entities to register as 

swaps dealers and become subject to full US entity 

and transactional rules, in addition to the rules 

applicable in the entity's home state, including 

applying the US transactional rules to business with 

non-US counterparties.

■ The uncertain treatment in both the US and the EU of 

foreign branches.

■ The absence of (or limits) on exemptions for intra-

group transactions which restrict the ability to move 

risk by back-to-back transactions within a group of 

companies.

■ The imposition of unacceptable requirements on third 

country clients/counterparties, when they can deal 

with other comparable suppliers without similar 

requirements.

Significant change in regulation Consequences Concerns

The OTC derivatives reforms threaten the ability of international banking groups to centralise the risk 

management of their cross-border derivatives business. The resulting more regionalised booking models 

are likely to reduce client choice and competition, increase clients' risk management costs, distort market 

behaviour and create new risks to financial stability.

International banking groups currently use a number of different structures to book cross-border OTC derivatives transactions, providing 

important benefits to the firm and its clients/counterparties: good risk management and capital efficiency, compliance with licensing laws, 

maximising netting, meeting client/ counterparty preferences and compliance with tax rules. These structures also improve the overall 

efficiency and resilience of the financial system.

These issues can be addressed by convergence/alignment of rules, limited exemptions for cross-border business and (mutual) recognition 

arrangements, while still achieving the objectives of the reforms. Examples of possible solutions are set out below.
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International banking groups use a number of different booking structures to transact cross-

border OTC derivatives business with clients and market counterparties and to manage their 

risks for particular asset classes.
These structures provide important benefits to banking groups and their clients/counterparties:

The use of these structures to centralise risk management also improves the overall efficiency and resilience of the financial system.

Overview of bank booking structures
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Objective How achieved

Enhance the group's risk management and capital and liquidity 

efficiency

Centralising risk management for particular asset classes in a single entity operating 

through single location

Ensure compliance with licensing and other local laws
Using entities with necessary licenses/authorisations in a particular jurisdiction to 

interact/transact business with clients/counterparties in that jurisdiction

Maximise the benefits of netting for the group and for its 

clients/counterparties

Using a single group company to transact different kinds of business with a single 

client/counterparty under a single master agreement

Meet client/counterparty preferences to transact business with 

group companies with particular credit or other characteristics

Using group companies with those characteristics (e.g. credit rating, local bank status) 

to transact business with the client/counterparty

Comply with tax requirements
For example, ensuring that entities performing functions in relation to a transaction 

receive appropriate remuneration (to comply with transfer pricing requirements)
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To reconcile these potentially conflicting objectives, cross-border booking structures typically involve a number of group companies 

performing different roles, in particular:
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Role Function

Arranging Interacting with a client or market counterparty in marketing, structuring and arranging an OTC derivative transaction

Booking Entering into the OTC derivative contract as the counterparty to the client or market counterparty

Risk managing Centralising the risk management for a particular class of risks and hedging those risks in the market

Overview of bank booking structures

In cross-border booking structures:

■ Each role may be performed by a separate group company (figure 

1 below) or one or more group companies may combine different 

roles (figure 2 below).

■ Intra-group back-to-back transactions or portfolio risk transfers are 

used to transfer market risk from booking entities to risk 

management entities.

■ The group companies involved will often be located in different 

jurisdictions. 

■ Group companies (in particular, banks) may perform these roles 

acting through their head office or acting through local branches in 

other countries.

■ Booking entities will commonly act as counterparties to 

clients/market counterparties in many jurisdictions (not just in the 

country or region in which they are located).

For example:

■ The entity performing the risk management role may not have the 

necessary local licences/authorisations to perform the booking role by 

acting as counterparty to clients in particular jurisdictions.

■ The entity with the client relationships and the necessary staff to 

market, structure and arrange the transaction may not have the credit 

rating required by a client/counterparty to perform the booking role by 

acting as the counterparty on the transaction.

■ The entity performing the booking role may not be permitted to 

transact business with clients/counterparties in a particular jurisdiction 

unless the transaction is arranged by an entity which has the 

necessary licences/authorisations in that jurisdiction.
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Entities A, B and C are all companies within the same group.

■ Arranging entity (A) markets, structures and arranges for the client to enter an OTC derivative transaction with booking entity (B).

■ Client enters into OTC derivative contract with B as its counterparty.

■ B enters into a back-to-back transaction with risk management entity (C) which transfers the market risks from the transaction with the client to C.

■ C hedges its risks from its transactions with B (plus its risks from transactions with other group companies and transactions entered into by it directly 

with external clients and counterparties) by entering into transactions in the market.

Other group companies may be involved in other roles. For example, if C needs to access equity, bond or futures markets to hedge its positions it may 

do so through other group companies which have access to those markets (e.g. as exchange member).

The group companies will be subject to the consolidated supervision applicable to the group as a whole and will also often be individually regulated by 

national regulators (e.g. in the EU under MiFID or in the US as banks or as swap dealers under the Dodd-Frank Act reforms).
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Figure 1 – Stylised example of multi-entity cross-border booking structure
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Figure 2 – Other stylised examples of cross-border booking structures
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Figure 2.2
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OTC derivatives reforms in outline

The OTC derivatives reforms currently being implemented involve new/modified forms of:

■ Entity regulation, i.e. regulation of the whole entity that falls within the scope of the regime

■ Transactional regulation, i.e. regulation of the process for entering into and performing individual OTC derivative transactions

11OTC derivatives reforms - Impact on cross-border business

Entity regulation

US Volcker rule
Restrictions on any entity in a banking group engaging in proprietary trading and investment in/sponsorship 

of private funds

US "push out" rule
Restrictions on banks and branches  conducting certain kinds of derivatives business (the UK Independent 

Banking Commission proposes a comparable, more stringent prohibition for UK retail banks)

Registration/regulation requirements
Requirements for entities to be registered/authorised by national regulators and associated supervisory and 

inspection regimes

Prudential requirements

Requirements for entities to meet minimum or risk-based capital, leverage or liquidity requirements based on 

their overall business (either individually or on a consolidated basis) and increased capital requirements for 

individual transactions
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OTC derivatives reforms in outline
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Transactional regulation

Platform trading obligation
Obligation to execute certain OTC transactions using a trading platform, such as a swap execution facility or 

organised trading facility

Clearing obligation
Requirement to clear eligible OTC transactions using an authorised or recognised central counterparty 

(CCP), either by becoming a clearing member or as a client of a clearing member

Margin obligations
Requirement to obtain qualifying margin/collateral from counterparties on uncleared trades (and, in some 

circumstances,  to segregate that margin/collateral with third party custodians)

Other risk management obligations Requirements to mark-to-market daily, use electronic confirmation services, etc.

Business conduct rules
Obligation to provide information to clients/counterparties or to assess the suitability/appropriateness of 

advice or services and to get appropriate representations from clients 

Documentation requirements
Obligation to ensure that documentation contains specified terms/information or is executed in specified 

ways

Pre-trade transparency requirements Obligation to publish quotes or execute transactions at particular prices (e.g. relative to market price)

Post-trade transparency requirements Obligation to publish prices/terms of executed trades, possibly using a specified reporting facility

Trade repository (TR) reporting requirements
Obligation to report details of transactions (and modifications or other events during the life of a transaction) 

to a registered/recognised TR

Regulatory transaction reporting requirements
Obligation to report details of transactions (and possibly other events) to a regulator (responsibility may fall 

on TR)
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Impact of reforms on cross-border transactions

OTC derivative reforms that are consistent and coherent within a single jurisdiction can have 

adverse market impact when they apply to cross-border transactions.

A particular regulatory requirement may have more than one of these impacts.

These impacts are likely to be exacerbated as jurisdictions other than the EU and the US move to implement the G20 reforms, because this will multiply 

the number of jurisdictions whose rules may apply to banking groups that serve clients globally.
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Incompatible/conflicting regulatory obligations The two parties to a transaction are subject to rules in different jurisdictions that prevent them 

from trading with each other 

A party to a transaction is subject to rules in two or more jurisdictions that it cannot comply with 

at the same time

Unacceptable regulatory impact on clients/ counterparties By entering into transactions with an entity in another jurisdiction, the entity's 

clients/counterparties are exposed to requirements under the laws of that jurisdiction which are 

unacceptable to them (even if they could comply with them)

A party to a transaction is subject to rules in one jurisdiction that require it to obtain information 

from or require conduct from its clients/counterparties in other jurisdictions that is unacceptable 

to them (even if they could comply with the requirements)

Excessively burdensome duplicative regulation An entity is subject to regulatory requirements in multiple jurisdictions. It is possible to comply 

with all requirements (on a highest common denominator basis) but the cumulative effect is 

excessively burdensome

Self-defeating regulatory duplication In some cases, requirements for duplicative compliance may undermine the regulatory 

objectives sought to be attained (e.g. where double reporting adversely affects the quality of data 

available to regulators or the market)

Regulatory distortion of competition Market participants competing for business from clients/counterparties in a particular jurisdiction 

are subject to rules that materially and adversely affect their ability to compete with other market 

participants not subject to similar rules
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Unless these issues are appropriately addressed, the consequences of these requirements are likely to include:

■ A reduction in the ability of banking groups to centralise booking and risk management of OTC derivatives in single entities, resulting in the use of 

more regionalised booking and risk management structures, increasing firms' costs and potentially making it more difficult to engage in effective risk 

management;

■ An increase in the costs to clients/counterparties of taking advantage of the risk management benefits of OTC derivatives;

■ A reduction of cross-border business, reducing client/counterparty choice and reducing competition and leading to the inefficient allocation of 

collateral, liquidity, and capital resources;

■ Distortions of competition, as market participants select their counterparties for trading on the basis of regulatory rather than business factors;

■ New risks to financial stability, because less integrated firm risk management and more fragmented markets make supervisory oversight more 

difficult.

15OTC derivatives reforms - Impact on cross-border business

Impact of reforms on cross-border transactions
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These adverse impacts may arise even if the rules in the different jurisdictions involved appear to be the same or similar. Similarities in rules 

may be superficial. For example:

■ Apparently similar requirements in two jurisdictions to clear a class of transactions in a CCP may prevent two parties trading with each other 

unless both jurisdictions allow use of the same CCP to comply with the requirement (and it is possible for a firm from another jurisdiction to become a 

clearing member in the CCP or for clearing members in the jurisdiction of the CCP to offer their services to a party located in another jurisdiction).

■ Apparently similar requirements in two jurisdictions to report transactions to a trade repository may result in duplicative reporting of transactions 

unless both jurisdictions allow use of the same trade repository to comply with the requirement.

■ Apparently similar requirements may have different impacts because of the different scope of the legislation, e.g. there may be differences between 

the scope of application of the US and EU legislation as regards foreign exchange transactions. 

■ Apparently similar requirements may have different impacts because of more granular differences. For example, even if the eventual margin 

requirements for uncleared transactions in the EU and the US appear to be similar, they are likely to have different outcomes because of differences 

between the structure of the two regulatory systems and the definitions used to define the application of the rules (e.g. the definition of a financial 

entity or the definition of what constitutes permissible collateral in different markets).

■ Apparently similar requirements may have different impacts because there are differences in the technical means required to comply with them 

(e.g. differing reporting systems, data definitions and reporting formats, requiring different IT infrastructure, complicating internal management 

reporting and aggregation of risk positions

■ There are additional costs and burdens for firms that are subject to supervision and inspection by multiple regulators even if they were applying 

an identical supervisory framework (e.g. dealing with requests for information, supervisory inspections, etc.).

■ Even when rules are similar, differences in implementation by regulators can still cause distortions unless regulators coordinate their actions (e.g. 

where regulators take differing approaches to the approval of risk management designs for CCPs or margin models for uncleared trades). Even slight 

differences in wording can exacerbate issues arising from differences in interpretation in different jurisdictions. 

16Presentation title

Impact of reforms on cross-border transactions
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Where entities are subject to dual regulation, it is more likely that they will be subject to incompatible/conflicting or excessively burdensome 

duplicative regulation:

17

Foreign branches of domestic 

entities

Foreign branches of a legal person (typically a bank) that carry on OTC derivatives business through the branch may be 

subject to regulation in both their home state and in the jurisdiction in which the branch is located. 

Examples:

A US bank (registered as a swaps dealer in the US) maintains a branch in the EU and enters into OTC derivatives 

transactions through that branch with persons outside the US. The branch might be subject to regulation in the US as a swap 

dealer (as part of the same legal entity) and regulation in the EU as a financial counterparty (because it has an 

establishment in the EU – which might also result in EU regulation applying to the bank‟s activities in the US).

An EU bank (a financial counterparty under the EU Regulation) maintains a branch in a third country and enters into OTC 

derivatives transactions through that branch with persons outside the EU. The branch may be subject to regulation in the EU 

as a financial counterparty (as part of the same legal entity) and regulation in that third country. (The US “push out” rule may 

prevent an EU bank conducting swaps business through its branch in the US).

Foreign entities conducting 

cross-border business with 

domestic clients/counterparties

Foreign entities may become directly subject to domestic regulation as a result of conducting cross-border business with 

domestic clients/counterparties even though they are already subject to corresponding regulation in their home state.

Examples:

An EU bank (regulated as a financial counterparty under the EU Regulation) that conducts cross-border OTC derivatives 

business with US clients and counterparties may be required to register as a swaps dealer in the US, even if it restricts its

business in the US to business with US swaps dealers. The entity requirements and possibly even some of the transactional 

regulatory requirements may extend to activities of the EU bank not involving the US.

Under the European Commission‟s consultation proposals, a US swap dealer that conducts cross-border business with EU 

clients would only be permitted to do so if the US regime is judged „equivalent‟ and if the US bank complies with all the EU 

conduct of business rules applicable to EU firms, even if it is only dealing with EU banks and investment firms.

Foreign investment funds 

managed by domestic fund 

manager

Foreign investment funds may become directly subject to domestic regulation as a result of using a domestic fund manager 

even if the fund is subject to corresponding regulation in their home state.

Example:

An EU alternative investment fund manager (AIFM) manages a non-EU alternative investment fund (AIF). The AIF must 

comply with the obligations under the EU Regulation as a financial counterparty even if it is already subject to regulation 

elsewhere (and even if the counterparty to its transaction is located outside the EU).

Impact of reforms on cross-border transactions

OTC derivatives reforms - Impact on cross-border business
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Impact of reforms on cross-border transactions

There are broadly three main strategies that can be followed to reduce the impact of overlapping, duplicative regulation on cross-border 

business while still achieving the regulatory objectives of OTC derivatives reform:

In addition, effective regulatory co-ordination (using colleges of supervisors) can reduce the impact of overlapping entity regulation.

18OTC derivatives reforms - Impact on cross-border business

Convergence/alignment of rules Reducing differences between national rules (while recognising the limits of this approach in reducing unnecessary burdens)

Exemption

Exempting cross-border activity from the full application of domestic rules (or modifying those rules as they apply to cross-

border activity), where applying those rules would impose disproportionate burdens or where regulatory objectives can be 

achieved by other means

Recognition
Making exemptions/modification of rules conditional upon the application of comparable rules/requirements in another 

jurisdiction

Examples of possible solutions to particular issues are given in the next section.
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Possible solutions for cross-border business

Incompatible/conflicting regulatory obligations

.

20OTC derivatives reforms - Impact on cross-border business

Rule Issue Possible solution Comment

Clearing obligation

If a US swap dealer transacts business in a 

clearing eligible OTC derivative with an EU 

financial counterparty, each may be required to 

clear the transaction but in different CCPs 

EU-US dual regulated entities may not be able to 

trade at all in clearing eligible OTC derivatives if 

EU and US rules require clearing in different 

CCPs

Recognition by EU/US of each other's CCPs

Provide exemption for entities subject to dual 

EU-US regulation from clearing obligation in one 

jurisdiction

Allow a party subject to a clearing obligation to 

clear the transaction through a firm which is not a 

clearing member of a CCP but which maintains 

an omnibus client account with a clearing 

member  

Barriers will remain if swap dealer/ 

financial counterparty cannot 

become a clearing member of the 

relevant CCP or if local clearing 

members of the CCP cannot offer 

their services directly to market 

participants in other jurisdictions 

(e.g. because of licensing/ 

authorisation requirements in those 

jurisdictions)

Platform trading 

obligation

EU and US counterparties may not be able to 

trade with each other in platform trading eligible 

OTC derivatives if EU platforms not recognised 

in US and vice versa

EU-US dual regulated entities may not be able to 

trade at all in platform trading eligible OTC 

derivatives if EU and US rules require trading on 

different platforms 

Recognition by EU/US of each other's trading 

platforms 

Provide exemption for entities subject to dual 

EU-US regulation from platform trading 

obligation in one jurisdiction (where obligation 

met in other jurisdiction)

Barriers will remain if foreign 

platform operators are subject to 

local broker-dealer/ investment firm 

licensing/ authorisation

requirements if they offer platform 

services to local market participants

Reporting to TRs/ 

regulators

Obligations to report information to 

TRs/regulators may conflict with privacy/ 

confidentiality requirements 

Legislation should provide protection from claims 

for firms that comply with domestic or foreign 

reporting obligations
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Unacceptable regulatory impact on clients/counterparties

.
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Rule Issue Possible solution Comment

US swap dealer 

registration 

requirement

Non-US swap dealers that transact business 

with US counterparties must register as swap 

dealers in the US and become directly subject to 

US entity and transactional regulation

Limit extent of entity and transaction regulation to 

activities with US clients/counterparties

Provide other relief for non-US swap dealers whose 

transactions with US counterparties are arranged by a 

US regulated entity

Non-US entities that could be 

regarded as swap dealers 

may be unwilling to deal with 

US swap dealers if this 

exposes them to US 

regulation

Similar issues may arise with 

respect to the registration 

obligations on major swap 

participants

Clearing and 

margining 

obligations

EU financial counterparties and US swap dealers 

are required to impose clearing/margining 

obligations on foreign counterparties (with limited 

exemptions)

Align scope and content of EU-US rules so far as 

practicable

Allow regulators to exempt cross-border transactions 

from clearing and/or margining where limited systemic 

relevance

Likely to deter 

clients/counterparties dealing 

cross-border with EU/US 

dealers, so long as other 

alternatives exist

Clearing and 

margining 

obligations -

sovereigns

US swap dealers may be required to impose 

margin requirements on foreign sovereign and 

sovereign wealth fund counterparties (whereas 

obligations of EU financial counterparties may be 

more limited)

Align scope and content of EU-US rules so far as 

practicable

Likely to deter non-US 

sovereign counterparties 

dealing with US dealers

Possible solutions for cross-border business
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Unacceptable regulatory impact on clients/counterparties (continued)
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Rule Issue Possible solution Comment

Clearing and 

margining 

obligations: end-

user exemptions

Exemptions from obligations will only be 

available to foreign counterparties if they meet 

EU or US standards (and can provide 

information to establish this, e.g. to demonstrate 

that they are below the proposed EU clearing 

threshold)

Modify rules to allow exemptions to be based on 

corresponding foreign criteria

Compliance with conditions 

for EU/US end-user 

exemptions may be 

unacceptable to foreign 

counterparties

Application of 

regulation to clients 

of fund managers

Foreign clients of EU/US fund managers 

concerned that they will be exposed to EU/US 

regulation because EU/US based fund manager 

enters into transactions on behalf of client

Make clear that regulation depends on identity of 

contractual counterparty not agent

Provide exemption for non-EU AIFs, at least where 

subject to comparable regulation

Fund managers act as agent 

not as the counterparty but 

may be covered by the 

relevant rules

Prohibition on non-

EU CCPs providing 

services in the EU

The proposed EU regulation would prohibit non-

EU CCPs (for OTC or exchange traded 

derivatives as well as securities) providing 

services to EU clearing members or their clients 

unless the non-EU CCP has applied for and 

achieved recognition: will bar EU investors from 

accessing many cleared markets in third 

countries

Allow EU investors to continue to access third country 

cleared markets, at least for exchange traded 

derivatives and securities

Some non-EU CCPs  may not 

be willing to apply for 

recognition (and recognition 

may be denied if CCP cannot 

comply with particular EU 

requirements)

Possible solutions for cross-border business
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Excessively burdensome duplicative regulation
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Rule Issue Possible solution Comment

US swap dealer 

registration 

requirement

Extraterritorial application of registration 

requirements exports US entity and transactional 

regulation to non-US dealers

See proposals above to reduce the impact of dual 

regulation. Also limit extent of entity and transaction 

regulation to activities with US clients/counterparties

EU proposals to extend 

authorisation rules to third 

country investment firm may 

be even more restrictive than 

US proposals

Treatment of 

foreign branches
Branches may be subject to dual regulation

Limit home state regulation at least where branch 

located in jurisdiction with equivalent rules and is 

dealing with counterparties outside the home state

Also ensure that host state 

regulation is limited to

activities conducted in branch 

(and ensures national 

treatment)

Intra-group 

transactions

Imposing clearing, margining, registration and 

other regulatory obligations on intra-group 

transactions moving risks between booking and 

risk management entities imposes excessive 

costs

Provide exemption for intra-group transactions from

clearing, margining, execution, post-trade 

transparency and dealer registration  requirements

Exemption must not be 

restricted to intra-EU/US 

transactions

Consider relief from reporting

requirements for intra-group 

transactions to avoid 

duplicative reporting

Possible solutions for cross-border business
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Self-defeating regulatory duplication

.
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Rule Issue Possible solution Comment

Reporting to trade 

repositories (TRs)

There are obstacles to EU TRs being registered 

in the US (EU regulators would need to give 

indemnity to access information) and US TRs 

being recognised in the EU (requirement for EU-

US treaty on mutual access to information). 

Therefore, may be requirements for EU-US dual 

regulated entities to report to two TRs and for 

transactions between US and EU entities to be 

reported separately to two TRs 

Remove impediments to recognition/registration of 

non-domestic TRs and allow TRs to provide data to 

regulators cross-border (regulators should have 

appropriate information sharing agreements to support 

such reporting)

Provide exemption for entities subject to dual EU-US 

regulation from reporting requirements in one 

jurisdiction (where obligation met in other jurisdiction)

Regulation should facilitate 

the functioning of centralised 

global TRs

Reporting of same trade to 

two or more TRs may 

undermine objectives of TR 

reporting as it may impede 

consolidation of data

Post-trade 

transparency 

requirements 

Where EU counterparty trades with a US 

counterparty, both parties may be required to 

publish details of the trade  by different 

mechanisms

EU-US dual regulated entities may be required 

to publish all their trades twice by different 

mechanisms

EU and US to adjust rules to facilitate single 

publication of trades 

Provide exemption for entities subject to dual EU-US 

regulation from reporting requirements in one 

jurisdiction (where obligation met in other jurisdiction) 

and exemption for intra-group transactions

Duplicative publication of 

trades may create misleading 

impressions of trading 

volumes

Possible solutions for cross-border business
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Regulatory distortion of competition
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Rule Issue Possible solution Comment

Proposed US 

margin rules

Proposed rules apply US margin rules to non-US 

transactions by EU entities registered in the US 

as swap dealers if they are subsidiaries of US 

banking group; requires margin custodian to be 

in same jurisdiction as swap dealer

Apply same rules to entities in the EU regardless of 

whether owned by a US banking group; allow flexibility 

in location of custodian

Third country 

business

EU/US dealers are potentially disadvantaged in 

third country markets, as a result of having to 

apply EU/US rules

Align scope and content of EU-US rules so far as 

practicable

Allow regulators to exempt cross-border transactions 

from clearing and/or margining where limited systemic 

relevance

Even where other jurisdictions 

introduce comparable rules, 

there may be significant 

timing differences that affect 

dealers‟ business

Possible solutions for cross-border business
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Likely impact on cross-border booking 

structures
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Likely impact on cross-border booking structures

An EU bank (acting through its EU head office) acts as the 

booking/risk management entity for OTC derivatives 

contracts with EU, US and third country 

clients/counterparties, but transactions with US 

clients/counterparties are arranged by a US broker-dealer 

affiliate.

The bank will be particularly affected by the following issues:

■ The requirement to register as a swap dealer in the US and the 

application of US entity and transactional regulation to it could 

be a major obstacle to the EU bank continuing to service clients 

in the US.

■ The EU bank may not be able to trade with US clients anyway 

in cleared transactions, if the US and EU do not recognise the 

same CCPs.

■ When servicing clients in third countries, the EU bank may be 

at a disadvantage as compared with other possible 

counterparties, as the client may be required to comply with EU 

rules on clearing and margin when comparable suppliers may 

not be similarly affected.

The bank may respond by setting up a separate US entity to 

act as booking and risk management entity for business with 

US clients/counterparties and another similar entity outside 

the EU and the US to service business with third country 

clients/counterparties. 

27

Figure 3.1 

The reforms threaten the ability of international banking groups to continue to use cross-

border booking structures to centralise risk management. Instead, firms may have to move 
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Likely impact on cross-border booking structures

A US bank (acting through its EU branch office) acts as 

booking/risk management entity for OTC derivatives 

contracts with EU, US and third country 

clients/counterparties, but transactions with EU 

clients/counterparties are arranged by an EU investment firm 

affiliate.

The bank will be particularly affected by the following issues: 

■ Assuming that the US bank is a swap dealer in the US, it is 

unclear the extent to which the rules applicable to such entities 

will apply to its transactions with clients entered into through its 

EU branch. If they do, this will result in dual regulation.

■ An EU branch of a US bank may be subject to EU rules (on the 

basis that it is established in the EU). To the extent that it is, 

this may put the bank at a disadvantage in third country 

markets.

The bank may respond by moving its business with US 

clients/counterparties to its US head office and setting up 

separate booking/risk management entities in the EU and 

outside the EU to service business with EU and third country 

clients/counterparties respectively. 
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Figure 3.2 

However, splitting booking and risk management for a single asset class across multiple 

entities in different regions is likely to be significantly less efficient and more costly than the 

current model...
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Likely impact on cross-border booking structures

An EU investment firm acts as arranger/booking entity for 

OTC derivatives transactions with EU and third country 

clients/counterparties, but transfers risk by back-to-back 

transactions to a US affiliate which acts as risk management 

entity for that asset class (and as an arranger/booking entity 

for business with US clients/counterparties).

The firm will be particularly affected by the following issues: 

■ Because of its dealings with the US booking entity, the EU 

investment firm may be required to register as a swaps dealer 

in the US.

■ However, this may lead to conflicting  or excessively costly 

clearing or margining obligations, unless there are effective 

exemptions for intra-group transactions

■ Registration as a dealer in the US may affect the terms on 

which the investment firm can deal with EU and third country 

clients, in particular as the firm would then be subject to dual 

regulation.

■ When servicing clients in third countries, the EU investment 

firm may be at a disadvantage as compared with other possible 

counterparties, as the client may be required to comply with EU 

rules on clearing and margin when comparable suppliers may 

not be similarly affected.

The group may respond by risk managing business with EU 

clients/ counterparties in its EU investment firm and setting 

up a separate booking/risk management entity outside the 

EU/US to service business with third country 

clients/counterparties. 
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Figure 3.3 

...and more regionalised booking models are likely to have the adverse consequences for 

clients/ counterparties, markets and financial stability discussed in more detail above.
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