CLI FFORD
CHANCE

Client briefing
March 2011

Bribing foreign public officials —

a nhew offence in China

Eighth amendment to the Criminal Law

The Standing Committee of the National People's Congress promulgated
the Eighth Amendment to the Criminal Law of the People's Republic of
China on 25 February 2011, which will take effect on 1 May 2011
(Amendment). Among others, this Amendment adds a second paragraph
into Article 164 of the PRC Criminal Law creating a new offence of bribery
of foreign public officials or officials of international public organizations.

Text of the amendment

Article 29 of the Amendment adds a second paragraph to Article 164 of
the PRC Criminal Law which reads as follows:

"Providing property to any foreign public official or official of an
international public organization for the purpose of seeking improper
commercial benefit shall be subject to the penalty provided by the
preceding paragraph." (Amended Provision)

Definition of foreign public officials

The term "foreign public official” is not defined under the PRC Criminal
Law. In a recent interview on the Amendment, the officials in the Congress
responsible for the drafting of this Amendment confirmed that it was
adopted to implement the United Nations Convention Against Corruption
ratified by China in 2005. According to this Convention, “foreign public
official" refers to any person holding a legislative, executive, administrative
or judicial office of a foreign country, whether appointed or elected, and
any person performing a public function, including for a public agency or
public enterprise or providing a public service under the law of a foreign
country.

Similarly, the term "official of an international public organization” is not
defined by the Amendment. Under Article 2 of the United Nations
Convention Against Corruption, this term refers to any international civil
servant or any person who is authorized by such an organization to act on
behalf of that organization.

Improper commercial benefits

The Amended Provision does not define what an "improper commercial benefit"
is but one may refer to the opinions provided by the Supreme People's Court

and the Supreme People's Procuratorate on the provisions relating to the

commercial bribery for guidance. However, it is noteworthy that the pre-existing

Article 164 prohibits bribery of non-State officials in order to seek "improper

benefits" while the Amended Provision is limited to bribery seeking "improper

commercial benefits." The specific reasons for this difference is unclear.
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Another point worth attention is that the extortion exception applicable to the crime of bribing State officials under Article
389 is not mentioned in the Amended Provision. Under Article 389, if any property is provided to a State official under
extortion and no improper benefit is provided in return, it does not constitute a bribery crime. It is unclear at this stage
whether this exception will be added to the Amended Provision in the future.

Property

Again, the Amended Provision does not define the notion of property. However, this notion, which is also used in the
definition of commercial bribery and bribery of domestic public officials, should most probably be understood to include
any cash, physical assets or financial benefits that can be calculated in monetary terms, such as house renovation,
membership cards or gift cards in which a cash amount is deposited or expenses of tours, etc.

Extraterritorial jurisdiction

The PRC Criminal Law applies to any crime (i) committed within the Chinese territory (a crime is deemed to have been
committed within Chinese territory when either its act or result — e.g., receiving an improper commercial benefit — takes
place in China) or (ii) committed anywhere by a Chinese citizen or entity. In the latter case, however, if the value of the
bribe is "relatively large" but not "significant”, and therefore subject to penalties less than three years of imprisonment,

the bribery may be exempted from prosecution.

Clifford Chance's Asia anti-corruption group

Clifford Chance's on-the-ground anti-corruption team in Asia combines litigation and M&A specialists. Our team
advises on a range of issues including upstream (risk management and front-line compliance, advisory, M&A due
diligence, in-house training workshops) and downstream (investigations, crisis management, advising on remedial
actions and defense work) legal support.

Our team boasts Wendy Wysong, a specialist in white collar crime and ex-US federal prosecutor, with expertise on the
US Foreign Corrupt Practices Act, export controls, and economic sanctions. Wendy is adding an Asian office to her
regular desk in Washington DC.

On-the-ground anti-corruption lawyers with local Hong Kong and PRC capabilities backed by US expertise mean our
offering is second to none. In addition, we have strong resources among our global network with very recognized
capabilities in the US (FCPA practitioners), London (UK Bribery Act) and Europe and are able to manage the multi-
national and complex anti-corruption enforcement risks.
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