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Environmental, social, and governance (ESG) and equity factors have risen to the top of
the agenda in many contexts, including in healthcare antitrust matters. In recent
healthcare actions, federal and state antitrust agencies have more closely considered the
potential for disparate impacts on vulnerable communities when evaluating business
conduct and mergers. From insurance and medication costs, to limited access to care, and
lack of reliable transportation, vulnerable communities are more likely than others to be
disadvantaged by anticompetitive conduct in the healthcare space. For these reasons,
antitrust agencies are focusing on how to account for the vulnerability of affected
populations when deciding where to invest enforcement resources.

This article provides an overview of government enforcers' publicly shared perspectives
on cases involving vulnerable populations and how recent healthcare antitrust
enforcement actions have accounted for equity considerations. This article also discusses
practical recommendations for parties contemplating mergers and activities in the
healthcare industry to highlight equities and ESG improvements that mergers and
business practices can produce.

Recent public statements indicate enforcers consider potential disparate impacts on
vulnerable populations when making enforcement decisions.

The Department of Justice Antitrust Division (DOJ) and the Federal Trade Commission
(FTC) are mindful of the vital importance of health care and health insurance to
consumers, especially to vulnerable populations that can least afford health care or who
may have challenges in accessing quality health care. As the cases below illustrate, the
antitrust agencies are cognizant that healthcare deals may have ramifications that are
more acutely felt by society’s more vulnerable citizens.

During a recent panel, DOJ and FTC officials commented that antitrust enforcers are
carefully examining transactions and conduct involving health insurance and the broader
healthcare industry to better understand how transactions and business practices impact
people, services, and geographies.! These officials indicated antitrust investigations
should take a more holistic approach that considers the characteristics of vulnerable
populations and that greater focus should be placed on cases that have an outsized
impact on vulnerable communities. For example, older Americans often have fixed
incomes, such that a price increase as a result of illegal conduct or an anticompetitive
merger might have a greater impact on this population.
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The emphasis on protecting vulnerable populations through antitrust enforcement also
reflects the view of some enforcers that antitrust law should play a broader role in
addressing various social ills, including wealth and income inequality, the erosion of
privacy, and systemic threats posed by firms that are “too big to fail.” FTC Chair Lina Khan
has pushed to expand the “consumer welfare” standard beyond its focus on prices,
output, and product quality to address broader public interests. During the FTC's July 2021
open meeting, the Democratic-majority voted to revoke a 2015 policy statement that
limited the types of competition practices the agency would seek to challenge under
Section 5 of the FTC Act.? In remarks delivered during the meeting, Chair Khan noted that
the resolution represented an important step in rethinking the work of the FTC. Similarly,
former Acting Chair Rebecca Slaughter proposed that antitrust can and should be used as
a tool to address structural racism. She indicated that antitrust enforcement “ensure[s]
that markets are competitive and inuring to the benefit of historically underrepresented
and economically disadvantaged consumers rather than incumbents.”3

Another example is the increased importance of ESG in business transactions. ESG is now
a top priority for the majority of businesses and stakeholders, including large institutional
shareholders, requiring greater transparency and accountability from companies on these
factors. The CEO of BlackRock, Larry Fink, recently predicted a fundamental reallocation
of capital towards investment strategies that place sustainability at the center of the
investment approach.* As businesses continue to increase their commitment to ESG, it
will be important to highlight this commitment to enforcers. Although the US antitrust
agencies have not articulated a structural framework for weighing ESG factors, the SEC
and other regulatory agencies have embraced the importance of ESG.”

Recent federal and state healthcare antitrust enforcement actions demonstrate how
enforcers consider impacts on vulnerable populations.

Three recent antitrust decisions in the healthcare industry illustrate how the agencies
assess competition impacting vulnerable communities.
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United States v. Aetna

In 2016, DOJ and nine attorney general offices sued to block the merger of two of the
largest health insurers in the United States—Aetna and Humana.® The government’s case
focused on competition in the market for private health plans for seniors, known as
Medicare Advantage, and the health insurance market on the public exchanges. The
complaint alleged that the merger would have led to higher health insurance prices,
reduced benefits, less innovation, and worse service. Further, the government argued the
combination would have eliminated valuable competition between the insurers in 364
counties in 21 states.

According to DOJ, the loss of competition between the parties would have been
particularly devastating for seniors, low- and moderate-income individuals, and families
who buy insurance on the public exchanges. Seniors, who visit doctors and hospitals more
than twice as often as the average person and have less income than the average
American household, would have faced higher premiums for Medicare Advantage plans.
The higher premiums likely would have affected the quality and accessibility of care
available to seniors. Similarly, DOJ argued, low income individuals would face higher
prices and reduced benefits as a result of the merger.

In his decision to block the Aetna-Humana merger, Judge John Bates of the District Court
for the District of Columbia recognized the detrimental effects on vulnerable
communities, noting that many seniors prefer Medicare Advantage to original Medicare
because of the greater coverage Medicare Advantage typically offers and that these
seniors would be unlikely to switch to original Medicare if prices for Medicare Advantage
plans rose.” He held that head-to-head competition between Aetna and Humana
benefited seniors by providing broader networks and lower costs.

Jefferson-Einstein

In 2020, the FTC and the Pennsylvania Attorney General unsuccessfully challenged the
proposed merger of the Jefferson Health System and Albert Einstein Healthcare Network.
The complaint argued that the merger was illegal because it combined two of the leading
providers of inpatient general acute care hospital services and inpatient acute
rehabilitation services in Philadelphia and Montgomery Counties, Pennsylvania. The
complaint alleged that the hospital systems’ merger would eliminate robust competition
between the parties for inclusion in health insurance companies’ hospital networks to the
detriment of patients.® Further, the government claimed that the parties' history of
upgrading medical facilities, improving patient access, and offering more competitive
reimbursement rates and terms to commercial insurers would suffer as a result. After six
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days of evidentiary hearings, a federal judge rejected the FTC's argument and declined to
issue a preliminary injunction to block the merger.®

Some of the significant concerns for vulnerable populations raised in this case centered
on cost and access to care. The Albert Einstein Healthcare Network's largest hospital,
Einstein Medical Center Philadelphia, is considered a “safety net hospital” because it has
one of the highest percentages of government-insured inpatients—eighty seven percent
or more—among large hospitals in the United States. Additionally, the Philadelphia area
has a large elderly population with less access to private vehicles and who therefore rely
more on public transportation to access medical care. An increase in healthcare costs
could have disproportionately impacted this population because of the need for access
to affordable healthcare.

Allegiance Health

This anticompetitive conduct case provides a different perspective on how enforcers
consider disparate impact in making enforcement decisions. The complaint alleged that
various Michigan hospitals violated Section 1 of the Sherman Act by entering into
agreements to limit marketing of competing healthcare services by geographic locations.
The complaint further alleged that the Defendants’ agreements disrupted the
competitive process and harmed patients, physicians, and employers.® In particular,
because the marketing involved free health fairs and other services, certain citizens were
excluded from being able to receive free health benefits as a result of the illegal
agreements.

The same day that DOJ filed the complaint, all defendants except Allegiance agreed to
settle the case.! The settlement prohibited the defendants from entering into any future
agreements to allocate marketing territories and mandated compliance measures to
prevent similar violations. The antitrust case against Allegiance continued for two and a
half years, but ultimately was settled through a more restrictive consent decree.?

Why it matters: investigating healthcare mergers and business conduct remains a
priority for both agencies.

Healthcare transactions and conduct have regularly received antitrust scrutiny. For
example, beginning in 2016, the DOJ cautioned that naked wage-fixing or no-poaching
agreements can be the subject of criminal prosecution. In 2020, the DOJ initiated the first
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criminal no-poach prosecution against the owner of Texas healthcare services provider,*3
and has since brought additional criminal charges alleging anticompetitive employment
practices in the healthcare industry.**

Similarly, the FTC has not lessened its focus on this area. During the ABA's 2021 Antitrust
Law Virtual Spring Meeting, Mark Seidman, Assistant Director at the FTC, commented that
reviewing healthcare industry consolidation is a priority for the FTC, as evidenced by the
FTC's study into the impact of mergers of physician groups and healthcare facilities. The
FTC is considering more than well-established theories for directly substitutable services
in anisolated area, including the effects of all types of mergers. Moreover, in March 2021,
the FTC announced a working group with its global counterparts to rethink how
pharmaceutical mergers are analyzed and to better understand how deals in the sector
can impact competition.

Consideration of these issues will remain important as the number of healthcare deals is
increasing. During the first quarter of 2021, healthcare transactions were up more than
50% than the same period in 2020.% Sectors like life sciences, physician services, and
health care IT saw the most activity. Many factors motivate these strategic M&A
transactions. In particular, the aftermath of the COVID-19 pandemic could also accelerate
the growing trend of healthcare consolidation among not just hospitals but also private
practices, as the pandemic has caused major financial losses among some facilities.

Highlighting Equities and ESG Efforts

As parties contemplate transactions in the healthcare industry, it is important to account
for the increased scrutiny of ESG and equity factors in this area. Consequently, parties
should be prepared to demonstrate how vulnerable populations would benefit from
proposed mergers or business conduct. For example, mergers and business conduct may
produce synergies that lower healthcare costs, improve quality, and enhance innovation.
In turn, these procompetitive changes can have an outsized benefit for vulnerable
populations. In particular, parties should examine how past mergers or conduct resulted
in improved service offerings and greater access to care. Evidence that past transactions
and conduct benefitted consumers is one of the most effective ways to demonstrate that
similar actions will similarly help vulnerable populations and other consumers.
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