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WHAT IS THE PURPOSE OF LEGAL REVIEW?

e Value: assess the target/business in question (often industry specific)

Buyer’s perspective e Certainty: verify accuracy of Seller’s representations and warranties (impacts seller’s
disclosure)

e Auction: facilitates deal timeline

Seller’s perspective

¢ Enhance deal value: Identify issues early and rectify (if possible)
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WHAT IS THE DEAL?

Ascertain the commercial objectives with respect to the proposed acquisition, e.g.:

would the client acquire 100% of does the client have any existing
the target? interest in the target?
would the client rely on the existing PE investor?

management to continue the business
operations of the target?
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WHAT SHOULD THE LEGAL REVIEW REVEAL?

contractually committed to proceed:

any deal breakers? any issues any conditions
affecting pricing? precedent to
completion (e.g.
regulatory
approvals/third party
consent)?

any matters that any material or any risks pertaining to

should be covered by onerous contracts? the acquisition or the

a Seller’s indemnity? post-acquisition
operation?

AND, can the problem/risk be fixed/mitigated?

FUNDAMENTALS OF PRIVATE CAPITAL AND M&A TRANSACTIONS — DUE DILIGENCE AND W&I INSURANCE

In general, we need to identify any (potential) problems/risks before you are

any irregularities that
need to be rectified,
say, before
completion?
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TYPICAL SCOPE OF LEGAL REVIEW

Covered areas Excluded areas
e Corporate ¢ Insurance
¢ Regulatory and licences e Environmental

e Material contracts e Tax

e Real estate =
o |IP

o [T

e Financial indebtedness
e Litigation

e (Increasingly) Anti bribery and
anti corruption
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STRUCTURE OF A LEGAL REVIEW REPORT

e overview

e report highlights

Framework of a e executive summary
typical M&A legal

review report

e body of report

e scope, exclusions, limitations, assumptions and addressees
o definitions

e schedules/annexures

Where appropriate: Frequently used recommendations:

e identify the issues/risks and e price adjustment
explain o further due diligence

e come up with a ¢ indemnity

Body of a legal solution/recommendation e specific warranties (note limitations)
review report e ideally should prioritize the issues e conditions precedent

e scope, exclusions, limitations, e undertakings (post-closing)

assumptions and addressees o completion audit

e commercial/financial issues or deal
structure
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3. BRIDGING THE LEGAL REVIEW REPORT TO THE TRANSACTION DOCUMENT AND
POST-COMPLETION




BRIDGING THE LEGAL REVIEW REPORT TO THE TRANSACTION DOCUMENT
AND POST-COMPLETION

SPA BRIDGE
Specific warranties Conditions precedent Others
¢ e.g. the template customer contract ¢ e.g. change of control consent e e.g. to include specific
terms and conditions disclosed in from [counterparty] under provisioning policies in the
the VDR as VDR Document [ ] are the [contract] specific accounting policies of
used in substantially all customer e e.g. approval from the the completion adjustment
transactions, with no material [authority] schedule

deviations as to commercial terms

A A A

Indemnities Undertakings
e e.g. indemnity in respect of e e.g. [target] to renew the
[contingent liability item] [related party lease

agreement] on terms
acceptable to the [buyer]
prior to completion

0)—(3)—(0 o o)
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WHAT IS FCC DD?

Financial Crimes Compliance Due Diligence:
What is FCC DD? e Anti-Bribery and Corruption (“ABC”)
¢ Anti-Money Laundering (“AML”)

e Trade and economic sanctions (“Sanctions”)
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HOW DO YOU CONDUCT M&A FCC DUE DILIGENCE?

e Draft and issue FCC due diligence
questionnaires in respect of the
Target’s (i) compliance
practices/culture; (ii) touch points
to government officials/authorities;
(iii) use of third parties; (iv)
connections to higher risk
sanctioned countries and parties;
and (v) its compliance history.

e Request and review compliance
policies and procedures,
compliance audit reports and risk
assessments, agreements with
consultants, agents,
or intermediaries.

e Conduct FCC due diligence
interviews with compliance, legal
and business personnel of the
Target.

e Engage an investigative firm (such as

FTI, S-RM, Control Risks, Mintz, Kroll,
Wallbrook, G3) to investigate the
Target, its shareholder’s and key
people (directors)

— Open-source research (Level 1)
— Discreet market enquiries (Level 2)

Client’s preferred investigative firm

Engaged by counsel to maximize
privilege protections
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Engage a forensic accountant to
conduct a forensic review of the
Target’s books and records:

Expenses

— Miscellaneous expenses

— Gifts, hospitality, donations
— Office expenses.

Payments to sanctioned countries or
sanctioned targets.

Payments to third parties.
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HOW TO MITIGATE THE RISKS

Additional Diligence

‘ Pre-signing: conduct enhanced FCC due diligence.

‘ Post-signing Pre-completion: conduct confirmatory FCC due diligence.
Remediation Measures

‘ Implement a compliance program.

‘ Post-signing pre-completion obtain access rights and conduct a risk assessment.

‘ Conduct a risk-based review of third parties and exit problematic relationships.

Timing is Key and Often Heavily Negotiated

Pre-signing

Post-signing pre-completion
‘ Carve out problematic assets from the transaction.

‘ Walk away from the transaction.
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Post-completion
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HOW TO MITIGATE THE RISKS
(CONTINUED)

Contractual Protections

Client’s Model Clauses

FCC representations and FCC undertakings/covenants
warranties in the share in the shareholders’ agreement
purchase agreement (SPA) in (SHA) or joint venture

respect of past conduct. agreement (JVA) in respect of

future conduct.

Exit rights for compliance Indemnities in SPAs relating to
breaches in the SHA/JVA — a specific issues identified (these
USD1 Put Option? are often heavily negotiated).
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FCC information and audit
rights in the SHA/JVA.

Seek W&l insurance?
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5. WARRANTY AND INDEMNITY INSURANCE




WARRANTY AND INDEMNITY INSURANCE
OVERVIEW

What is W&l insurance Benefits of W& Due diligence in the Coverage
insurance context of W&l insurance

Common exclusions Process and timing Buy-side / sell-side / Policy limit, de minimis,
e Known matters, sell-buy flip retention

anti-bribery and

corruption, structural

defects in property,

pollution, transfer

pricing, etc
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PLEASE GET IN TOUCH AND CONTINUE THE CONVERSATION

Feedback Survey Client Portal Subscription

FUNDAMENTALS OF PRIVATE CAPITAL AND M&A TRANSACTIONS — DUE DILIGENCE AND W&I INSURANCE CLIFFORD CHANCE | 21



Clifford Chance Pte Ltd}; vard, 25th Floor Tower 3,
Marina Bay Financial Centre 018982

© Clifford Chance 2024

Clifford Chance Pte Ltd

WWW.CLIFFORDCHANCE.CO




	fundamentals of Private CAPITAL AND M&A TRANSACTIONS
	DUE DILIGENCE AND W&I Insurance
	DUE DILIGENCE AND W&I Insurance
	contents
	1. introduction
	What is the purpose of legal review?
	2. Due diligence process and report structure
	What is the deal?
	What should the legal review reveal?
	Typical scope of legal review
	Structure of a legal review report
	3. Bridging the legal review report to the transaction document and �post-completion
	Bridging the legal review report to the transaction document �and post-completion
	4. Financial crimes compliance (FCC) Due diligence 
	What is FCC DD? 
	How do you conduct M&A FCC Due Diligence?
	How to mitigate the risks
	How to mitigate the risks
	5. Warranty and Indemnity Insurance
	Warranty and Indemnity Insurance
	Please get in touch and continue the conversation
	Slide Number 22

