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Introduction

Nearly a decade since the financial crisis first hit the European Union, financial services remain in the
spotlight. Around 30% of the European banking sector has been subject to State aid control and more than
60 banks have been restructured: many of them still constrained by restructuring plans agreed with the
European Commission. Behaviour within investment banks has also been under scrutiny over the period,
with a number of banks subject to substantial fines for anticompetitive conduct. More generally, there has
been a drive to examine how competition is working in the sector (as shown by various wholesale and retail
market reviews undertaken in the UK) and to stimulate change through legislative measures such as MiFID
II, MiFIR, PSD II and the Interchange Fee Regulation. Taken together, the range of activity and
intervention has ensured that competition law is high on the agenda of bank executives across Europe.

Cartels

The European Commission’s 2013 cartel decisions in relation to the rates applicable to trading in interest
rate derivatives continue to resonate and have no doubt stimulated even greater emphasis on compliance

and monitoring within banks. Subsequent developments include the following:
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* In August 2014 the Commission found that RBS and JP Morgan participated in a cartel aimed at
nfluencing the Swiss Franc Libor benchmark between March 2008 and July 2009 [1]. RBS was granted
immunity and JP Morgan received a reduced fine of EUR 61.6 million as part of a settlement with the
Commission. The Commission also settled an investigation mnto the bid-ask spreads of Swiss Franc interest
rate derivatives under which RBS, UBS, JP Morgan and Credit Suisse were fined a total of EUR 32.4
million [2].

* In 2014, Société¢ Générale appealed the 2013 settlement decision on Euro interest rate derivative cartels,
arguing that the Commission had miscalculated the value of sales which led to an mappropriately high level
of fines [3]. The Commission subsequently issued a decision lowering the level of fines from EUR 445.9
million to EUR 227.7 million on the basis of revised data which Société¢ Générale provided to it and the
bank therefore dropped the appeal [4].

* In February 2015, the Commission fined ICAP EUR 14.9 million for facilitating six cartels relating to Yen
interest rate derivatives by disseminating misleading information and using its contacts at panel banks to
mfluence LIBOR submissions, in addition to acting as a communication channel between traders to enable
anti-competitive practices [S]. This followed the 2013 settlement between five banks and broker RP Martin
relating to the Yen interest rate derivative cartels which the Commission alleges ICAP facilitated [6].

In 2016, the Italian Competition Authority also fined two trade associations and several local cooperative
banks for fixing mortgage interest rates [7].

Outside of cartel enforcement, the Commission recently reprioritised its efforts and resources in its
mvestigation of credit default swaps, closing its long-running proceedings against 13 nvestment banks and
focussing only on proposed commitments by ISDA and Markit [8]. The commitments aim to address the
Commission’s concern that the emergence of an effective market for exchange traded credit derivatives may
have been blocked or delayed by the refusal of ISDA and Markit to license to exchange trading platforms
certain data and indices used by the industry for the pricing of credit default swaps [9].

Mergers

The most significant recent merger decision in the sector concerned the proposed combination of Deutsche
Borse and NYSE Euronext. In March 2015, the General Court upheld the Commission’s decision to
prohibit the transaction finding that over-the-counter derivatives were not in the same market as exchange-
traded derivatives, and hence that the merger would have led to a near-monopoly [10]. The court also
agreed with the Commission’s approach towards assessing efficiencies and the ultimate conclusion that
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proposed remedies would have been insufficient to remedy the competition concerns identified. The
European Commission’s approach to the merger that is now proposed between Deutsche Borse and the
London Stock Exchange will be closely watched.

In retail banking, the Commission approved in 2015 the acquisition of the UK’s TSB by Spanish bank
Sabadell — a transaction arising from the divestment obligations imposed on the UK Lloyds Banking Group
under its 2009 restructuring plan [11]. In contrast, Santander has recently withdrawn from talks to purchase
Williams & Glyn, the UK banking operations owned by the Royal Bank of Scotland which it committed to
divest following the receipt of State aid in 2008. Notably both banks had struggled to complete divestment
of these operations within the time frame nitially required under their restructuring plans.

Visa Inc’s acquisition of Visa Europe was cleared in 2015. After some adjustment of its terms, the
Commission concluded that the acquisition did not raise competition concerns. It also noted that the
companies’ activities did not overlap due to their 2007 demerger agreement which prevented them from
operating in the same territories [12]. The Commission also approved the acquisition of Equens by

Worldline in the area of payment processing, subject to divestment and behavioural commitments [13].

Market studies

There have been a number of recent reviews of competition in the European financial services sector.
Notably, in 2015, the European Commission issued a Green Paper on retail financial services which found
that a "majority of Member States’ retail banking and insurance markets are highly concentrated and display
signs of not being fully competitive" [14] and consulted on different measures to increase the cross-border

supply of retail financial services.

Consideration of prevailing conditions in the banking sector have also been conducted at the Member State
level. In the UK, the Competition and Markets Authority (CMA) recently concluded its detailed market
mvestigation of competition in the supply of retail banking services to personal current account customers
and to small and medium sized enterprises. The CMA’s remedies include requiring banks to prompt
customers to reconsider their banking arrangements at certain times, publish service quality information on
their websites, set limits on their unarranged overdraft charges and facilitate the adoption of digital solutions
to assist consumers in comparing providers [15]. Separately, the UK Financial Conduct Authority (FCA)
gained concurrent competition powers in April 2015 and has launched a number of market studies at both
the wholesale and retail levels [16]. These include an ongoing market study in the asset management sector
and a broader examination of investment and corporate banking (where the FCA is looking at cross-
subsidies in the universal banking model between corporate and investment banking as well as syndication
and reciprocity). In the Netherlands, the Authority for Consumers and Markets has also published studies
ofthe Dutch retail banking sector and the Dutch SME loan market [17].
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New regulation has also been introduced at the EU level which touches upon competition in financial
markets. For example, MiFID II empowers the European Securities and Markets Authority, in cooperation
with the European Banking Authority (EBA) to develop cross-selling guidelines, aimed at preventing tying
and packaging of products [18]. MiFIR also requires non-discriminatory access to benchmarks, central
counterparty clearing houses and trading venues in order to improve competition [19]. The revised Payment
Services Directive (PSD II) also refers to the need "to stimulate competition" and empowers the EBA to
draft regulatory technical standards to "secure and maintain fair competition" [20].

Payment systems

Payment systems continue to be the subject of competition review. In Cartes Bancaires the ECJ considered
the fee structure of the Cartes Bancaires four-party payment system and provided useful clarification of the
applicable test for establishing a restriction of competition by object [21]. The ECJ found that the concept

should be considered restrictively, including in the context of complex financial arrangements.

In MasterCard, the ECJ upheld the Commission’s finding that MasterCard’s rules relating to the default
mterchange fees applicable to intra-EEA transactions on MasterCard branded consumer credit and debit
cards had the effect of restricting competition in the acquiring market by acting as a form of price floor on
merchant acquirer pricing [22]. Controversially, the ECJ held that, despite operating as an independent
listed company, MasterCard’s actions in determining the default interchange fee amounted to a decision of
an association of undertakings for the purposes of Article 101(1). The ECJ did not accept that the default
mterchange fee arrangements were objectively necessary or that MasterCard had satisfied the exemption
conditions under Article 101(3). The ECJ decision has been cited in a number of subsequent claims for
damages in national courts against Visa and MasterCard by retailers including WM Morrisons, Arcadia,
Deutsche Bahn, John Lewis and Dixons Carphone Warehouse [23]. MasterCard is appealing a recent
decision of the UK Competition Appeal Tribunal awarding Sainsbury’s £68.6 million in damages. In
contrast, the Italian Council of State recently found that MasterCard’s domestic interchange fee
arrangements did not constitute a restriction of competition by object and annulled the Italian Competition
Authority’s finding of a breach of competition [24].

At the legislative level, the Interchange Fee Regulation came into force in 2015, capping default mterchange
fees under four-party payment schemes within the EEA at 0.3% of the transaction value for credit cards and
0.2% of for debit cards. The regulation also required the separation of payment card schemes and
processing entities within the EEA.

The Commission has ongoing investigations against MasterCard and Visa Inc in relation to default inter-

regional interchange fees and, in MasterCard’s case, its rules on cross-border acquiring [25].
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The Commission has also opened an investigation into Visa’s rules on Dynamic Currency Conversion under
which allow cardholders making payments in a foreign currency may elect at the pomt of sale to have the
cost converted into their home currency [26]. The Commission has also reportedly launched a preliminary
antitrust mvestigation into possible collusion in the money remittance market [27]. At the national level, the
Italian Competition Authority opened an investigation into the Italian banks’ association concerning an inter-

bank agreement in relation to the Sepa Compliant Electronic Database Alignment [28].

State aid

State aid to the financial sector has retained a prominent role. Between 2007 and 2014, the Commission
took over 100 decisions relating to the restructuring of approximately 30% of the EU’s financial sector [29].
The Commission issued a series of communications setting out its interpretation of State aid provisions to
the financial sector and became the de facto authority for the restructuring of banks. More recently the Bank
Recovery and Resolution Directive (BRRD), along with the Single Resolution Mechanism and Single
Resolution Fund have altered the process for granting aid to banks in the EU [30]. On 1 January 2016
many of the provisions of the BRRD came into effect and the Single Resolution Mechanism assumed
resolution powers. Despite the BRRD making substantial changes to the procedures for supporting banks,
where resolution funds or other public financial support is used to assist financial institutions, they must be
assessed for their compliance with State aid provisions and a restructuring plan will be required [31].
Similarly, when applying the resolution tools and exercising the resolution powers, Member States must
ensure that they comply with the Union State aid framework, where applicable [32]. Aid granted by the
Single Resolution Fund in accordance with the Single Resolution Mechanism would also be subject to State

aid clearance [33].

There have also been a number of judgments by the European courts elaborating on the application of the
Commission’s guidelines regarding State aid to banks. In Kotnik the ECJ held that the Banking
Communication imposed a limit on the exercise of the Commission’s discretion such that ifa Member State
notifies the Commission of proposed State aid that complies with those guidelines, the Commission must, as
a general rule, authorise that aid. However, the Commission may authorise aid which does not meet the
criteria contained in these guidelines in exceptional circumstances [34]. Similarly, in BPP the ECJ held that
the previous Banking Communication imposed a limit on the Commission’s discretion and that because no
restructuring plan was submitted, as required by the Banking Communication, the aid granted to the bank

was inappropriate and had to be recovered [35].

The State aid rules have also been a focus in Italy where the government has been exploring ways of
supporting the domestic banks suffering from widespread non-performing loans, which impede their ability
to lend to the real economy. Further to amendments introduced in 2013, the Banking Communication now

requires stricter "burden sharing" as a condition for State aid clearance, including the exhaustion of "all
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capital generating measures including the conversion of junior debt". This requirement for a bail-in by
bondholders, many of which are Italian retail investors, has led the Italian government to promote a scheme
whereby stronger banks, asset managers and insurers put private capital into a fund to be used to support
weaker banks. The final approach taken by the Italian government is unclear, however the role of State aid
guidelines will remain pivotal [36].

Shortly before Margrethe Vestager was formally appointed as the current Competition Commissioner she
stated that "we have to come back to the usual application of State aid control in the banking sector... as
soon as the market conditions permit" [37]. At the time of writing it has been nearly 8 years since the bailout
of Northern Rock in 2008 and what constitutes the "usual" application of State aid remains unclear.

In summary, competition law is likely to remain at the forefront in the financial sector. From cartels to State
aid, mergers to market studies, the close scrutiny shown by European competition authorities to the financial

sector looks set to continue.

Greg Olsen | Clifford Chance (London) | greg.olsen@cliffordchance.com
Daniel Schwarz | Clifford Chance (London) | daniel.schwarz@cliffordchance.com
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