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After fourteen months of intense political scrutiny, the Health and Social Care
Act 2012 (HSCA 2012) received Royal Assent on 27 March 2012, marking the
most extensive reorganisation of the National Health Service (the NHS) in
England since its inception. Arguably one of its most controversial aspects is
the introduction of significant competition reforms in the healthcare sector.

Overview of the
competition
reforms

Whilst shying away from the fully-
fledged market-based healthcare
system originally envisaged by the
Secretary of State for Health, HSCA
2012 introduces a number of
competition reforms in  the
healthcare sector. Principal
amongst these are the increased
powers of the sector regulator —
Monitor.

Like other sector regulators such as
OFCOM and OFGEM, Monitor is
accorded concurrent  competition
powers with the Office of Fair Trading
(OFT).

Other reforms introduced by HSCA

2012 include according Monitor
specific powers in relation to
procurement; responsibility for

licensing healthcare providers and for

setting pricing tariffs for NHS services.

The merger control rules under the
Enterprise Act 2002 (EA 2002) are
clarified to expressly include mergers
between Foundation Trusts or
between Foundation Trusts and other
“businesses”.

Initial proposals to impose a primary
duty on Monitor to promote

competition were watered down, with
the focus now being placed on
making sure competition is fair and
that it operates in the interests of
patients. This is reflected in Monitor's
general duty to exercise its functions
with a view to preventing anti-
competitive  behaviour which s
against the interests of patients.

Concurrent
powers

One of the most significant changes
brought about by HSCA 2012 is the
grant to Monitor of concurrent powers
in the healthcare sector under the
Competition Act 1998 (CA 1998) and
Part 4 of the EA 2002. Like the OFT,
Monitor will be able to conduct market
investigations, and review suspected
anti-competitive behaviour and
abuses of dominance under both
English and EU law. Ilts CA 1998
powers mean that Monitor will be able
to conduct "dawn raids" at business
and domestic premises; require the
provision of specified documents and

competition

Key issues

B Increased role of Monitor as
sector regulator, responsible
for licensing all healthcare
providers

®  OFT and Monitor to have
concurrent powers to apply
competition law in healthcare
sector

B OFT to review mergers
between NHS Foundation
Trusts or between NHS
Foundation Trusts and other
“businesses

information; apply for  director
disqualification orders and impose
fines of up to 10% of an
organisation's total turnover.

Unlike the OFT however, Monitor will
not be able to bring a criminal case
against individuals suspected of anti-
competitive behaviour.

The OFT has shown increasing
interest in the healthcare sector of
late — for example, its referral of the
private healthcare market to the

Competition Commission and its
investigation into information
exchange between eight NHS

Hospital Trusts.

It will therefore be interesting to see
whether it is the OFT or Monitor that
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Monitor's competition powers

‘ General power ‘ Specific powers ‘

Competition | Investigate B Conduct ’da.wn raid_s' of business
Act anti- and domestic premises
competitive B Require the provision of specified
agreements documents or information
and abuses of m | fi t0 10% of t
e nEe mpose fines up to 10% of turnover
B Apply for director disqualification
orders
Merger FT to FT, or FT m Refer r.nell"ger to .the Competi.tion
Revien and another Commission for in-depth review
‘business' fall B Accept remedies in lieu of a CC
within OFT reference
remit
Other Undertake m  Refer r.na.rket to .Competition.
market studies Commission for in-depth review
B Accept remedies in lieu of CC
reference
B Make recommendations to
Government
takes the lead on competition the review of NHS mergers in order to

enforcement in the healthcare sector.

Other important questions for the
exercise of competition powers in the
healthcare sector are:

B what NHS bodies are considered
to be "undertakings" for CA 1998
purposes;

B whether Monitor prefers to deal
with competition issues using its
licensing or CA 1998 powers
(see further Licensing powers,
below); and

m the willingness of the OFT and
Monitor to impose sanctions such
as fines on NHS entities for
competition breaches.

Mergers involving
Foundation Trusts

HSCA 2012 is intended to streamline

help meet the Government's target
deadline of April 2014 for the
conversion of all NHS trusts to
Foundation Trust status.

HSCA 2012 clarifies that mergers
between Foundation Trusts or
between Foundation Trusts and other
"businesses" fall within the 'normal’
merger control regime and are
reviewable by the OFT.

One area of potential uncertainty is
whether any mergers between a
Foundation Trust and an NHS Trust
could be reviewable by the OFT on
the basis that - in some
circumstances — an NHS Trust might
fall within the definiton of a
"business" under the EA 2002.

If the OFT decides to review a
proposed merger involving an NHS
Foundation Trust, it must notify

Monitor as soon as reasonably
practicable. Monitor, in turn, is
obliged to advise the OFT on the
anticipated benefits the proposed
merger may have for patients. Where
the OFT thinks a merger might result
in a loss of competition it can
nevertheless clear the merger if it
believes that the loss of competition is
outweighed by relevant patient
benefits. How the OFT will approach
the issue of patient benefits remains
to be seen. The OFT has traditionally
been highly sceptical regarding
efficiency arguments put forward by
merging parties in other sectors.

Licensing powers

All  providers of NHS healthcare
services will need to be licensed by
Monitor under HSCA 2012 unless
covered by an exemption. Monitor
will be able to impose conditions on
providers for the purposes of
(amongst other things) regulating
prices and preventing anti-competitive
behaviour which is against the
interests of patients. If a licence
holder objects to the imposition or
modification of a licence condition,
Monitor may refer the matter to the
Competition Commission.

Monitor has recently consulted on the
first version of the NHS provider
licence and has proposed the
introduction of a competition oversight
condition. This condition would
prohibit licensees from entering into
anti-competitive agreements or
engaging in anti-competitive conduct,
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to the extent that it is against the
interests of healthcare users.

Monitor will therefore be able to take
action against anti-competitive
conduct both through enforcing the
licence and through use of its CA
1998 powers.

Pricing decisions

The HSCA 2012 requires Monitor to
publish a national tariff setting the
price payable for the provision of
services for the purposes of the NHS.
The services specified and their
pricing will need to be agreed with the
NHS Commissioning Board (which
will have primary responsibility for
determining the services for pricing).
Where sufficient clinical
commissioning groups or providers
object to the methods proposed to be
used to determine prices, Monitor
cannot publish the national tariff
unless the matter has been referred
to the Competition Commission for
review.

Procurement

Under HSCA 2012, the Secretary of
State can make regulations imposing
requirements on the NHS
Commissioning Board and clinical
commissioning groups to ensure good
practices are adopted in relation to
procurement and the protection of
patient choice and to prevent anti-
competitive behaviour. In particular,
competitive tendering for the provision
of services may be required. The
Department of Health has recently
consulted on proposals for regulations
under this power, including a draft
requirement prohibiting
commissioners from entering
agreements or taking other actions
which restrict competition to the
extent that this is against the interests
of people who use services.

Timing and next steps

Many of the provisions of HSCA 2012
are already in force. Monitor was
established in July 2012 and its
executive team took up their posts in
November. The merger provisions
also came into force in July and the
OFT announced its review of its first

Foundation Trust merger on 22
October 2012.
Monitor's  licensing regime is

anticipated to come into effect in April
2013 for Foundation Trusts, extending
to other healthcare providers in April
2014, with Monitor's concurrent
competition powers also anticipated
to commence in April 2013.

Comment

HSCA 2012 introduces a number of
radical changes to the public
healthcare system in England, both
structural and substantive in nature.
One fundamental uncertainty relates
to whether NHS Trusts should be
considered as 'undertakings' for the
purposes of CA 1998 and
'businesses' for the purposes of the
EA 2002 merger control provisions.

Another key area of interest will be
the relationship between Monitor and
the OFT.

In the merger context, the OFT will
need to accommodate Monitor's view
of the benefits a merger will bring to
patients, but is likely to be slow to
"credit" any such benefits against any
loss of competition unless they are
shown to be merger specific and are
substantiated with compelling
evidence.

The balance of enforcement of CA
1998 between the OFT and Monitor
will also be a key issue. Monitor has
the sector-expertise, but has a much
broader mandate to promote the
provision of healthcare services in an

integrated way — will Monitor be able
to act as an effective safeguard
against the disproportionate
application of competition law in the
healthcare sector?

There is clearly a risk of confusion
and unpredictability on the scope of
competition law in the NHS. Strong
guidance and clear competition
compliance training will be needed to
help healthcare providers navigate
their way safely through this
regulatory uncertainty.
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