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Standards Creation:
Divergence or
Convergence
Across the Atlantic?
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A N D T I M O T H Y C O R N E L L

STANDARD SETTING OCCURS ACROSS
jurisdictional boundaries. Absent convergence,
companies engaged in multi-jurisdictional stan-
dard setting may face disparate and conflicting
legal standards with regard to their conduct. U.S.

antitrust agencies have been hesitant to intercede in the stan-
dard-setting process and have focused on the ex-post enforce-
ment of unilateral conduct where standard-setting organiza-
tion rules fail to prevent such conduct. In contrast, the
European Commission (EC) both provides guidance for the
development of standard-setting rules ex-ante and investigates
unilateral conduct ex-post.
The EC recently released new guidelines (2011 Guide-

lines)1 that address the antitrust issues associated with stan-
dard setting and provide a safe harbor for certain standard-
setting processes. Do the 2011 Guidelines leave companies
engaged in standard setting facing conflicting legal require-
ments? On the surface, the answer seems to be yes, but, as dis-
cussed below, in reality, this may not be the case.

The Importance and Antitrust Implications of
Standard Setting
Standards are widely acknowledged as a necessary enabler of
the modern economy and international trade.2 Standards
cover a broad variety of specifications including product
sizes, material grades, and technical requirements in indus-
tries where compatibility and interoperability are essential.
Typical examples of standards include electrical plug specifi-
cations, flash memory card sizes, and USB plug specifications.
The benefits of standards have long been recognized: stan-

dards foster innovation, enhance competition, increase mar-
ket penetration, and promote the dissemination of interop-
erable products.3

Standard setting—that is, the process by which a common
specification for an operation or device is established across
an industry or multiple industries—plays a pivotal role in
technology, telecommunications, and other industries. Stan-
dard setting expands the “opportunities for product substi-
tution, thereby increasing the number of sellers competing for
buyer purchases.”4 In short, it produces “efficiencies that can
lead to increased competition, cost reductions, increased
innovation and output, and the provision of new services.”5

From an antitrust perspective, standard setting can raise
two categories of potential legal issues. First, in some cases
organizations gather to collaborate on a common specifica-
tion. Although, as the U.S. agencies have recognized, this col-
laborative process offers substantial benefits, including avoid-
ance of the costs and delays of a standard war (i.e., a war
between companies offering competing standards that can
drag on for years),6 a gathering of competitors in this context
also has the potential for abuse. For example, parties can
improperly share information or can use the process as a
front for other nefarious purposes aimed at coordination in
the marketplace.7 The effect of such collusion can include
standards that (1) fail to provide for interoperability or effi-
cient compatibility, (2) fail to provide equal access for all
parties seeking to conform to the standard, or (3) force some
competitors to incur supracompetitive or prohibitive costs.
The end result for consumers is higher prices and reduced
innovation. Such conduct can violate Section 1 of the
Sherman Act and Article 101 of the Treaty of the European
Union (TFEU).8

Second, an antitrust issue can also arise when individual
firms manipulate the standard-setting process to further their
position in the marketplace. Standards often involve intel-
lectual property. In many cases, a single competitor’s propri-
etary specification or process is adopted as the industry stan-
dard, and that proprietary specification or process may be
protected by intellectual property rights. A company can
manipulate the standard-setting process by simultaneously
pushing for adoption of its protected specification or process
and concealing that the specification or processes are pro-
tected by intellectual property rights.9 After its proprietary
specification or process is adopted, a firm can then (1)
demand supracompetitive royalties from all who adopt the
standard and/or (2) use its intellectual property protections
to keep certain competitors out of the marketplace.10

This gamesmanship is often referred to as “patent hold-up”
and can violate Section 2 of the Sherman Act, Section 5
of the FTC Act, and Article 102 of the TFEU.11 When it
comes to such unilateral conduct, the antitrust laws in the
two jurisdictions differ in some respects. Article 102 of the
TFEU prohibits not only exclusionary conduct, but at least
in theory also applies to so-called exploitative conduct—
i.e., “impos[ing] unfair purchase or selling prices or other
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unfair trading conditions.”12 Such conduct may give rise to
liability under Article 102 even if the dominant firm did not
engage in deceptive conduct vis-à-vis the standard-setting
organization.
By contrast, the mere imposition of excessive royalties

would not likely subject a company to liability under Section
2 of the Sherman Act,13 although such conduct might be
actionable under Section 5 of the FTC Act. Furthermore,
there is clear EU precedent according to which a refusal to
license an essential intellectual property rights can constitute
abuse of dominance; no similar, uniform precedent exists in
the United States.14 And whereas deceptive conduct by a
non-dominant firm before the standard-setting organization
might not be actionable under Article 102, even if it allows
the patent holder only to obtain market power,15 such con-
duct could be actionable under Section 2 of the Sherman Act
and Section 5 of the FTC Act if it is exclusionary.16 There is
no parallel to Section 5 of the FTC Act in the EU.

The U.S. Non-Interventionist Approach
The U.S. antitrust agencies have historically offered limited
guidance on standard setting, although this could likely
change as a result of the Federal Trade Commission’s very
recent announcement that it will hold a public forum on
antitrust issues in standard setting.17 Although the agencies
recognize the patent hold-up problem and prosecute com-
panies engaging in such conduct, the agencies generally have
operated under the theory that market forces will inhibit
such conduct, and as such have not prescribed standard-set-
ting rules or guidance. Instead, they have generally applied a
rule of reason analysis on a case-by-case basis.18

One reason for this non-interventionist approach is like-
ly that collaborative standard setting is rarely an isolated
event; many of the same participants are involved in multi-
ple standard-setting processes and reputation costs may be a
sufficient deterrent to a patent hold-up.19 Further, obtaining
a first mover advantage by having one’s proprietary specifi-
cation or process adopted as the standard may be a sufficient
incentive for a patent holder to offer its technology ex ante
at competitive terms.20 Protections in cross-licensing agree-
ments and concerns over retaliation in other product lines or
business dealings might also preclude a patent hold-up.
Finally, the potential for exposure to private lawsuits, where
the patent can be held unenforceable, may further deter
patent hold-ups.21

The U.S. agencies—and the FTC in particular—have
periodically prosecuted conduct in the standard-setting con-
text under a monopolization or attempted monopolization
theory. Nonetheless, such cases are rare.22 The FTC has pros-
ecuted conduct in the standard-setting context under a uni-
lateral conduct theory in only four cases: Dell, Unocal,
Rambus, andN-Data.23 But these cases supply little guidance.
Dell and N-Data were resolved by consent decrees. Rambus
and Unocal were brought under Sherman Act Section 2 the-
ories, while the FTC prosecuted Dell and N-Data as more

general “unfair methods of competition” in violation of
Section 5 of the FTC Act.
Apart from these cases, however, the U.S. antitrust agen-

cies have been hesitant to set further metes and bounds. In
2007, following a series of hearings on the intersection of
antitrust and intellectual property law (at which standard
setting was a central topic) the agencies subsequently issued
a joint report, Antitrust Enforcement and Intellectual Property
Rights: Promoting Innovation and Competition (IP Report),
in which they offered three pieces of guidance with regard to
standard setting: (1) nearly all cases involving competitor
collaborations in the context of standard setting will be ana-
lyzed under the rule of reason; (2) bilateral discussions
between the holder of intellectual property rights and the
potential licensee outside the context of the standard-setting
organization are “unlikely to require special antitrust scruti-
ny”; and (3) unilateral disclosure of an intellectual property
holder’s licensing terms, including the price at which the
holder is willing to license its intellectual property, is gener-
ally not actionable under U.S. antitrust law.24

The agencies’ application of the rule of reason framework
to the standard-setting process was unsurprising.25 Never-
theless, the 2007 IP Report left wide open how the agencies
will apply the rule of reason in this very complex area.
Practitioners and enforcers alike frequently recognize that in
order for standard setting to occur, competitors must neces-
sarily collaborate and share information, but that anticom-
petitive conduct is nevertheless possible. Almost four years
after the 2007 IP Report, how to reconcile this tension
remains unclear.26 Despite having made a handful of speech-
es on the topic, senior officials at the antitrust agencies have
not yet offered any details on application of the rule of rea-
son to standard-setting contexts.
Absent intervention from the agencies, standard-setting

organizations (SSOs) have developed their own mechanisms
for avoiding patent hold-ups. We discuss three approaches
here. First, some SSOs require participants to disclose any
intellectual property rights that those employing the stan-
dard might infringe.27 The breadth, scope, and specificity of
these disclosure requirements often differ among SSOs.28

Disclosure requirements offer significant benefits; they level
the information playing field and flush out members’ rele-
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vant intellectual property early in the process, allowing all
participants to make informed decisions about which stan-
dard to adopt.29 But employing such procedures is not with-
out a price. Disclosure can be a costly endeavor for partici-
pants with extensive intellectual property portfolios and add
delay to a process that often demands a quick turnaround.30

The extent to which a participant must search in order to
comply with disclosure requirements is a topic of constant
debate,31 and exhaustive searches are expensive to under-
take and time consuming. In some cases, the cost of com-
pliance with disclosure mandates may have a chilling effect
on participation.32 Companies also may be hesitant to dis-
close internal research and development without assurance
that the standard will be accepted, depriving the industry of
what could be the more efficient or practical standard.
Disclosure requirements must be accompanied by appro-

priate forms of redress in order to offer protection from the
patent hold-up. The VMEBus International Trade Associa-
tion (VITA)—an SSO for real-time modular embedded com-
puting systems—required participants that failed to disclose
a “known essential patent” to “license the essential claims of
the undisclosed patent . . . to all interested parties on a roy-
alty-free basis . . . .”33 Other SSOs have implemented differ-
ent forms of relief. The doctrine of equitable estoppel or
patent waiver—the failure of the patent holder to disclose the
patent renders the patent unenforceable—can also play a sig-
nificant role.34

Second, some SSOs mandate that participants commit ex
ante to licensing any implicated intellectual property rights
on a reasonable and non-discriminatory (RAND) basis.35

Theoretically, RAND provisions prevent patent hold-up by
prohibiting the patent holder from licensing the technology
ex post at supracompetitive rates.36 However, the inability to
define what RANDmeans and the fact that the definition of
a RAND is postponed until after the standard is chosen can
limit the effectiveness of this approach.37 When the parties
cannot agree on the definition of RAND, turning to the
courts is often an impractical solution. Court interpretations
are costly and can take years to resolve. Arbitration can also
be a risky endeavor as the results are often uncertain and
unpredictable.
Further compounding the problem, some SSOs require

licensing on RAND terms, but for fear of antitrust or other
scrutiny, do not permit ex ante information exchanges on the
specifics of the RAND terms.38 This means that intellectual
property rights holders can leave participants with one impres-
sion of the terms under which they would license their prop-
erty, but after adoption of the standard demand different and
more exacting licenses terms. As a result, in the absence of a
better forum to dispute the meaning of RAND, the term’s
ambiguity may actually facilitate a patent hold-up.39 As noted
below, the EC’s guidelines offer a number of suggested meth-
ods for establishing RAND terms.40

Third, SSOs will sometimes require disclosure of the spe-
cific terms under which the intellectual property rights hold-

er would license its rights should its proprietary specification
or process be adopted as the standard.41 There are several ben-
efits to this approach. Ex ante negotiation of licensing terms
“may increase competition between technologies that are
being considered for inclusion in the standard.”42 Addition-
ally, ex ante negotiations can improve the knowledge base of
participants and improve the quality of standard-setting deci-
sions.43 Competitive tradeoffs can occur between price and
merit that would otherwise not occur in ex post negotia-
tions.44 And ex ante negotiations allow price to become a
competitive factor in standard selection.45

The downside to ex ante negotiation is that it can slow or
delay the standard-setting process.46 There is also significant
concern that these negotiations can lead to a buyers’ cartel.
The fear of antitrust implications may have a chilling effect
on the adoption of ex ante negotiations by some standard-
setting organizations.47 The absence of agency guidance exac-
erbates the problem, leading some to force the ex ante nego-
tiations to occur bilaterally instead of multilaterally.

The European Prescriptive Approach
The EC recently adopted new guidelines for the assessment
of horizontal cooperation agreements.48 In stark contrast to
the U.S. approach thus far, the EC’s 2011 Guidelines offer
detailed guidance on the assessment of various types of agree-
ments between horizontal competitors, including specific
guidance about agreements in the standard-setting process. As
with many EC guidelines, the 2011Guidelines are not bind-
ing on businesses as a matter of law, although they do bind
the EC in its assessment of horizontal agreements between
companies under Article 101 of the TFEU. Thus, they pro-
vide helpful insight into how the EC (as well as the national
competition authorities in members states), is likely to assess
a horizontal agreement. The 2011Guidelines therefore pro-
vide important guideposts for companies engaging with their
competitors while simultaneously aspiring to avoid antitrust
scrutiny by the EC.

Background on the 2011 Guidelines. The drafting
process of the 2011Guidelines was characterized by intense
lobbying by a number of interest groups. A central issue in
the debate was to what extent intellectual property right
holders can, after a standard’s adoption, demand royalties
from implementers, in particular where such intellectual
property rights were not disclosed at the time of the standard’s
adoption. Some intellectual property rights owners attempt-
ed to safeguard their interest in maximizing returns on tech-
nology included in standards and sought to avoid strict dis-
closure mandates.49 By contrast, SSO participants sought to
safeguard access to such standards on fair, reasonable, and
non-discriminatory (FRAND) terms.50 Many firms had
mixed motives: they contribute technology to new standards
while at the same time produce standard-compliant products
dependent on other firms’ technology.51 Thus, on the one
hand, these firms had an incentive to support a process that
maximized the value of their intellectual property rights by
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securing high royalties. On the other hand, they did not
want to pay high royalties in order to be standard-compliant.
To some extent, the debate between right holders and

implementers was mirrored within the European Commis-
sion.52 Some officials within the Directorate-General (DG)
responsible for intellectual property policy questioned
whether the guidelines as drafted—principally by DG Com-
petition—created too much uncertainty for intellectual prop-
erty right holders. The DG for Competition, on the other
hand, expressed skepticism that patent hold-up issues could
be resolved within intellectual property laws, without exter-
nal constraints imposed by competition rules. Presumably,
the 2011Guidelines represent a compromise between these
positions.

Safe Harbor. The 2011Guidelines contain a number of
requirements for standard-setting agreements to fall within a
safe harbor for procompetitive agreements, building in part
on the EC’s experience in dealing with patent hold-up and
interoperability cases.53 The safe harbor applies to standard-
setting agreements that (1) are transparent and provide for
unrestricted access to stakeholders, (2) impose no obligation
to comply with the resulting standard, and (3) obligate par-
ticipants to disclose essential intellectual property rights and
license these rights on FRAND terms.54 Because the Guide-
lines themselves are binding only on the EC and not on
firms, compliance with the safe harbor primarily serves to pro-
tect a standard-setting agreement from EC review. Although
the European General Court and Court of Justice could in
principle reject the Guidelines, they are unlikely to do so. The
EC, in dealing with complex economic appraisals enjoys a
margin of discretion, which is likely to include economic
issues arising in the context of the Guidelines’ application
(and its safe harbor) to standard-setting agreements.
The FRAND commitment is the centerpiece of the safe

harbor: the SSO’s intellectual property policy must require
participants to provide an irrevocable commitment in writ-
ing to offer to license their essential intellectual property to
all other parties on FRAND terms, which is understood to
be largely similar to RAND terms.55 The FRAND commit-
ment is aimed at furthering the procompetitive goals of stan-
dard setting by facilitating access to the standard on terms
that are not prohibitive or discriminatory, do not adversely
impact competition, and are not priced supracompetitively.56

The 2011Guidelines define FRAND as including either
royalty-free licensing or royalty rates bearing a “reasonable
relationship” to the value of the intellectual property right.57

In this context, the 2011 Guidelines favor ex ante valua-
tions—valuations of technology based on their market value
prior to adoption as a standard. Where information on the
subject intellectual property’s royalty rate prior to its candi-
dacy for inclusion in the standard is available, the 2011
Guidelines suggest this valuation can be made based direct-
ly on that information.58 Alternatively, the 2011Guidelines
suggest establishment of an ex ante valuation by an inde-
pendent expert based on the technology’s innovativeness and
its significance vis-à-vis the standard.59

To fall within the safe harbor, the 2011 Guidelines state
that FRAND commitments cannot be divorced from the
associated intellectual property. A patent holder could cir-
cumvent a FRAND commitment if the relevant patents are
assigned to a third party following adoption of the standard
without FRAND licensing obligation accompanying the
patents.60 The successor party could then enforce the acquired
intellectual property rights against the standard’s imple-
menters or charge supracompetitive royalties without regard
for the FRAND commitment. Moreover, the original owner
of the intellectual property right that was itself bound by the
FRAND commitment could share in the patent hold-up
gains by setting a high purchase price for the intellectual
property. For this reason, the 2011 Guidelines require, as
part of the safe harbor, that parties to the standard-setting
agreement ensure that any FRAND commitments be trans-
ferred to subsequent third-party acquirers of the intellectual
property.61

Disclosure Requirements. An issue directly related to
the FRAND commitment is intellectual property disclosure.
The 2011Guidelines require that, to fall within the safe har-
bor, SSOs mandate good faith disclosure of intellectual prop-
erty rights. In particular, for standards for which the intel-
lectual property will be licensed other than on a zero-royalty
basis, SSOs must require that patent holders owning the rel-
evant intellectual property disclose their essential intellectu-
al property rights.62 SSOs need not mandate disclosures
where the patent holder has committed to royalty-free licens-
ing.63 The 2011 Guidelines prescribe that a “good faith”
patent search effort suffices to identify and disclose essential
intellectual property rights. A statement that the patent hold-
er is likely to own intellectual property rights reading on the
standard also suffices to meet the disclosure requirement,64

presumably provided that the patent holder continues to
undertake good-faith patent searches to identify such rights
subsequent to that announcement.65

The 2011 Guidelines adopt the view that, where stan-
dards are licensed on royalty-free terms, intellectual proper-
ty disclosures serve no purpose.66 Nevertheless, even if a stan-
dard is licensed on royalty-free terms, parties that own
intellectual rights in the standard may still use their rights to
impose other restrictions on licensees, such as no-challenge
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clauses and sublicensing conditions, and the question of
whether anyone owns intellectual property rights in the stan-
dard can thus prove relevant even in a royalty-free context.
The 2011 Guidelines also address ex ante disclosure of

licensing terms. The 2011Guidelines for the first time pro-
vide that standard-setting policies requiring ex ante unilater-
al disclosure of the participating firm’s most restrictive licens-
ing provisions are presumptively not anticompetitive.67 Such
unilateral declarations contribute to transparency by allowing
stakeholders to anticipate the costs of implementing the stan-
dard. However, the 2011Guidelines do not expressly permit
stakeholders to negotiate their licensing terms. Furthermore,
the effectiveness of unilateral disclosures as a means of
increasing transparency will likely depend on the industry. In
particular in cases where large numbers of patents are
involved and where large time gaps exist between initiation
of the standard setting and adoption of a final standard,
rights holders may use unilateral disclosures merely as a high
“opening bid” to charge high royalties for their technology.68

Application of the Rule of Reason. Standard-setting
agreements that do not fall within the safe harbor are indi-
vidually analyzed for compliance with the TFEU’s competi-
tion rules—essentially under a rule of reason approach.
However, companies choosing not to take shelter in the safe
harbor are not left in a sea of ambiguity. The 2011Guidelines
provide a number of factors relevant to determining whether
agreements that do not fall within the safe harbor violate EU
competition law. Among the most important factors to con-
sider are the market shares of the products using the standard.
The 2011Guidelines suggest that anticipating these market
shares may not always be possible, but that the participating
firms’ relevant product market shares could in some instances
be used as a proxy.69 Some of the other relevant factors are the
extent to which members of a SSO are free to develop alter-
native standards or products that do not comply with the
agreed standard, the accessibility of the standard, and the
degree of openness of the standard-setting process.70

Prohibited Agreements.The 2011Guidelines make clear
that certain agreements are prohibited by Article 101 of the
TFEU. These include: (a) agreements “that use a standard as
part of a broader restrictive agreement aimed at excluding
actual or potential competitors” and (b) “agreements to
reduce competition by using the disclosure of most restrictive
licensing terms prior to the adoption of a standard as a cover
to jointly fix prices either of downstream products or of sub-
stitute [intellectual property rights] or technology.”71

Practical Convergence
On both sides of the Atlantic, there is widespread agreement
that standard setting offers procompetitive benefits, but that
the process also has the potential for anticompetitive out-
comes when manipulated. Superficially, it seems, however,
that the similarities in the enforcement approaches end there.
The U.S. antitrust agencies largely avoid preemptive inter-
vention while the EC takes a more prescriptive approach. It

is at best questionable, however, whether these seemingly
divergent approaches translate into practical difficulties for
cross-border compliance in the standard-setting context: while
the two jurisdictions approach the issue differently, under
the current legal standards, the two roads largely lead to the
same result. This is because, in reality, the incentive to follow
the more restrictive of two sets of rules leads to practical con-
vergence. Multi-jurisdictional standard-setting organizations
will adapt their process to the antitrust law that is most strin-
gent and/or defined, so long as that adaptation does not vio-
late another antitrust law. That would appear quite possible
here.
In the standard-setting context, the EC has set forth

detailed safe harbor requirements for SSOs: transparency,
access, an absence of mandatory compliance, participant dis-
closure of essential intellectual property rights, and licensing
of essential intellectual property rights on fair, reasonable, and
non-discriminatory (FRAND) terms. And while the EC rec-
ognizes “that there exist different models for standard setting
and that competition within and between those methods is
a positive aspect of a market economy” and “standard-setting
organizations remain entirely free to put in place rules and
procedures that do not violate competition rules whilst being
different to those [of the safe harbor],”72 the inclusion of a
safe harbor is likely to drive most organizations to adopt the
safe harbor rather than face the uncertainty of whether their
process is permissible under the antitrust laws. The European
safe harbor is likely to become a standard itself.
Compliance with the 2011Guidelines’ safe harbor tenets

is not likely to violate U.S. antitrust law or pique the concerns
of U.S. antitrust regulators. Indeed, transparency and access
are bedrock principles of U.S. antitrust law. SSOs are already
employing requirements that increase transparency and
access. The other EC requirements are of equally little con-
cern. First, the fact that the EC disfavors agreements that
mandate compliance with the resulting standard is unlikely
to concern U.S. antitrust regulators. Prohibiting mandatory
compliance may be a perfunctory requirement in any event.
Customers generally will buy products that comply with the
standard, and non-compliant products face significant oppor-
tunity costs. Engineering around the standard can be timely
and resource intensive, and in some industries is not feasible.
In practice, standards become mandatory by definition
because the cost of non-compliance is prohibitive.
Second, inclusion of disclosure requirements should also

not be unduly burdensome to standard-setting participants
in the United States. Many SSOs already require disclosure
of intellectual property rights by participants, and U.S.
antitrust agencies recognize the procompetitive benefits of
such disclosure. It seems difficult to formulate a scenario in
which disclosure rules offer the potential for anticompetitive
effects.
Third, requiring licensing under FRAND terms (as noted,

a term essentially equivalent to the U.S. RAND require-
ment) is viewed favorably by U.S. antitrust agencies. While
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the term FRAND continues to require further definition by
the judiciary in both jurisdictions, the 2011Guidelines help
clarify some of the ambiguity surrounding FRAND. That
clarity conforms to U.S. jurisprudence on the issues. It seems
quite plausible that the clarification of FRAND as set forth
in the 2011 Guidelines will become a baseline accepted in
both jurisdictions.
More generally, even when companies do not comply with

the safe harbor set forth in the 2011Guidelines, it does not
appear that they will be subject to divergent legal standards
in the United States and EU. Unilateral disclosure of licens-
ing terms ex ante is not likely to violate the antitrust laws of
either jurisdiction, absent an information exchange concern.
Standard-setting processes not in conformity with the 2011
Guidelines safe harbor are not presumed anticompetitive by
the EC, nor are they treated as per se illegal by the U.S.
antitrust agencies. Rather, in both cases, the antitrust author-
ities weigh the procompetitive benefits of the agreement
against the anticompetitive effect, applying a rule of reason
approach. Under the 2011Guidelines market shares are a par-
ticularly determinative factor, and are practically so under
U.S. law as well. Antitrust concerns in the standard-setting
context historically involved either collaborative conduct by
a significant concentration of the industry (the absence of
which would prohibit adoption of standard) or anticompet-
itive conduct by a party with intellectual property rights that
afford a dominant or monopoly position, which in the con-
text of patents may be equivalent.
The EC’s passage of the 2011Guidelines does not mark a

significant shift in the convergence pendulum. Indeed,
although it was brought before the issuance of the EC’s 2011
Guidelines, the Rambus case illustrates the practical conver-
gence between the U.S. and EU approaches to standard set-
ting. Rambus deceived the dynamic random access memory
(DRAM) standard-setting process by concealing its owner-
ship of intellectual property directly relating to the standard
being adopted. At the time, standard compliant DRAM rep-
resented approximately 95 percent of the market and was
used in virtually all PCs.
In the United States, the FTC filed an administrative

complaint against Rambus in 2002. According to the com-
plaint, by deceiving the DRAM SSO while simultaneously
and successfully luring the SSO into adopting a standard
that included Rambus’s intellectual property rights, Rambus
was able to charge supracompetitive royalty rates and to
exclude certain competitors from the marketplace through
patent infringement actions.73 Ultimately, however, the U.S
Court of Appeals for the District of Columbia set aside the
Commission’s order.74 The court of appeals held that the
FTC failed to prove causation. The FTC argued that in the
absence of Rambus’s deceptive conduct the standard-setting
organization would have either adopted another standard or
adopted Rambus’s intellectual property as the standard but
with an ex ante commitment by Rambus to license the intel-
lectual property under RAND terms.75 The court reasoned

that in the latter instance, Rambus would still have had a
monopoly, and the FTC had not argued, let alone proven,
that any misconduct by Rambus resulted in a monopoly.
Several years after the FTC began its case against Rambus,

the EC investigated the same conduct. The EC’s case alleged
that Rambus infringed Article 82 of the EC Treaty (now
Article 102 of the TFEU) by abusing a dominant position in
the market for DRAMs.76 The same deceptive conduct
alleged by the FTC—concealing relevant intellectual property
during the DRAM standard-setting process—was at the core
of the EC’s allegations.77 After a hearing on the merits, the EC
preliminarily found that Rambus’s conduct constituted an
abuse of its dominant position. The EC further noted that
“save for Rambus’s alleged deceit, [the DRAM standard-set-
ting participants] were likely to have designed a ‘patent-free’
standard around Rambus’s patents.”78 In that respect, the
EC solved the causation shortfall that the D.C. Circuit held
existed in the FTC’s case against Rambus. In response to the
EC’s investigation, Rambus made certain licensing commit-
ments for its DRAM intellectual property. The EC subse-
quently accepted Rambus’s commitments and closed the
investigation without a formal finding of abuse of domi-
nance.
Interestingly, Rambus’s licensing commitments to the

EC—which included royalty-free licensing of Rambus’s intel-
lectual property in effect during the standard-setting process
and reduced royalties for enhanced intellectual property
developed thereafter—were accepted on a worldwide basis.
Thus, the commitments rectified in part the concerns raised
by the FTC as well as those raised by the EC (the charging
of monopoly rents) and effected a remedy closely aligned
with what the FTC would have required had its order not
been set aside.

Conclusion
On May 9, 2011, the FTC announced that it would hold a
June 21, 2011 public workshop to examine the legal and
policy issues surrounding the competition problem of “hold-
up” when patented technologies are included in collaborative
standards.79 The FTC plans to address three ways to prevent
patent-hold-up in the standard-setting context, including
(1) patent disclosure rules of standard-setting organizations;
(2) commitments given by patent holders that they will
license users of the standard on reasonable and non-discrim-
inatory (RAND) terms; and (3) disclosure of licensing terms
by patent holders before the standard is adopted. Addition-
ally, the FTC also will consider whether certain conduct by
patent holders is deceptive or unfair.
While it is too soon to say whether the FTC’s workshop

will result in further formal convergence (i.e., in the form of
rules, guidelines, or a written report that mirror the EC’s
guidance), as a practical matter, convergence may already be
inevitable. This is because for many cross-border standard-
setting organizations, the guidance offered by the EC’s 2011
Guidelines is likely to become a standard in and of itself.�
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