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This article summarises the key aspects of Cost-Plus Guaranteed
Maximum Price ("CPGMP") contracts which must be examined when
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Key aspects of CPGMP contracts are the definition and control of: (1) the
GMP and its attendant cost savings/sharing mechanism; (2) cost; and (3) the
fee uplift. All three are crucial: the typical funder or developer will always
wish to achieve savings in actual cost/fee against the GMP, recognising that
any initial GMP is likely to represent a sum in excess of the underlying true
cost. Upside sharing alone (e.g. splitting savings against the GMP 50/50
with the contractor) gives the appearance of such an incentive, but may fail
to deliver the reality. Contractors generally prefer to agree to receive 100%
of a loosely defined cost than 50% of the saving which may be achieved by
defining cost and fee more tightly.

The GMP Mechanism

The GMP itself is simply a monetary value which caps payments to the contractor. It should be
accompanied by exclusive remedies wording of the kind used in conventional EPCs to prevent the
contractor asserting parallel claims for damages, quantum meruit payments, etc. The GMP should be
subject to adjustment in circumstances broadly comparable to those which justify changes to a lump
sum price, for example employer variations and other risks whose financial impact is accepted by the
employer.

In cases where the allocation of a risk to the contractor would be arguable in a lump sum context (for
example, material price or exchange rate fluctuations), there may in theory be more scope for
persuading a CPGMP contractor to absorb the risk within the GMP on the basis that the GMP is a
“softer” number into which he must have built contingencies for risks of that kind. The prospects of
winning such an argument depend on factors such as the rigour with which the GMP is interrogated
before signing, the definition of cost and the size of the fee.

Cost

Contractors may argue that the employer in a CPGMP contract is sufficiently protected by the GMP to
allow cost to be reimbursed on a completely unconditional and uncontrolled basis. Few employers or
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funders are persuaded by that argument. As mentioned above, real savings against the GMP are likely
to be assisted by strict cost definition and control rather than by upside sharing alone.

In addition, the GMP protection is to some extent illusory. In theory, a contractor who manages to
expend cost-plus fee equal to the whole of the GMP while completing only 10% of the work remains
liable to complete the remaining 90% for no further payment. But that would represent a significant bet
by the employer/funders on the credit strength of the contractor, and recovery on any termination would
probably be further limited by liability caps and limited bond values.

In theory, payment should be based on vouchers or other evidence of actual cost. Most main
contractors will in any event subcontract the bulk of the work, so that evidence will consist of
subcontract invoices or payment records. Rights of retrospective cost auditing and spot checking should
always be reserved, as well as approval/open book rights in relation to subcontracting.

The Fee

It is customary to pay the contractor a fee in addition to his costs (but normally subject in the aggregate
to the GMP) in order to cover profit, head office overhead and risk. The fee is normally expressed as a
percentage of cost. In some contracts the total amount of the fee is capped at a maximum cash value,
or the percentage is reduced where the cost figure exceeds a certain threshold. It is advisable to list the
items covered by the fee in order to avoid double counting between the fee and cost. In addition to
gross profit and head office overheads (the latter meriting its own definition also), the fee might be
stipulated to cover some of the financial risks absorbed by the contractor, such as tax increases and
other changes in law and material price or currency fluctuation.

In certain circumstances it may be appropriate to deny the contractor any fee on a given cost item or
(more realistically) to pay a reduced fee. An analogy can be found in FIDIC where certain claim events
entitle the contractor to cost without profit. The adjusted fee is likely to be paid in many circumstances
where cost is payable without any corresponding increase in the GMP, or where no extra economic
value is generated.

Design

The CPGMP approach is often symptomatic of a less than normal degree of design evolution prior to
signing. Close attention to the design development provisions in the contract is therefore merited.

Conclusion

There are many other issues which must be examined in detail before negotiations are complete and a
CPGMP contract is signed, including but not limited to contingencies, reserves, sectional GMP,
definitions such as prime and design costs, cost estimates, insurance recoveries, and overall risk
allocation (to which CPGMP lends an altered overall perspective). A clear and comprehensive CPGMP
contract is an effective tool in construction contracting in certain circumstances, but must only be used
where close and well informed analysis confirms it as the appropriate choice.
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Clifford Chance Construction Group

The Clifford Chance Construction Group provides specialist support to clients in the development of
procurement strategies and in the analysis and allocation of construction risk. The Group is unique
among the leading law firms in its size and specialist focus and is consistently recognised as a market
leader.

The Group is involved in all sectors of the construction industry, including infrastructure, energy, oil and
gas and real estate, allowing a seamless sharing of ideas and resources across those sectors.

We operate at the leading edge of the technological, policy and legal trends which shape the
construction industry. For example, we are deeply involved in renewable and new nuclear energy and in
carbon reduction technology, and are constantly developing new contracting concepts and structures to
meet the changing needs of our clients.

Our clients include public and private sector developers, funders, contractors, end-users and service
and technology providers. While acting for one participant in the construction process, we can therefore
understand the perspective of the others.

We operate globally and can make available specialist teams on demand in any location. Our network
of offices and relationship law firms enables us to blend our specialist skills with the legal and business
cultures of the project’s location. Our global reach also enables us to bring a market-wide commercial
perspective to each individual transaction.

We work frequently as part of a team of specialists drawn from across the firm’s industry and practice
groups and understand how the construction element fits into the wider context of a complex
transaction. We maintain especially close links with the firm’s Energy and Infrastructure, PPP,
International Arbitration and Real Estate groups.

The Group maintains a wide and frequently updated range of briefing and workshop materials which are
available to clients and contacts free of charge on request.

If you would like to know more about Clifford Chance's Construction Group in London or across our
network, please contact Tracy London (tracy.london@cliffordchance.com), David Metzger
(david.metzger@cliffordchance.com), Tim Steadman (tim.steadman@cliffordchance.com) or your usual
Clifford Chance contact.
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email to nomorecontact@cliffordchance.com or by post at

Clifford Chance LLP, 10 Upper Bank Street, Canary Wharf, We use the word ‘partner" to refer to a member of Clifford Chance LLP, or an
London E14 5JJ. employee or consultant with equivalent standing and qualifications.
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